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One of the most important cases recently 
before the courts, is Ritter v. Mutual Life 
Ins. Co., decided by the Supreme Court of 
the United States, in which Mr. Justice Har- 
lan, for that court, lays down the broad prop- 
osition, that a policy of insurance by one on 
his own life, payable to himself, his executors, 
administrators and assigns, and which is si- 
lent on the subject of suicide, becomes void, if 
the insured commits suicide when sane, both 
from the presumed intention of the parties 
and from principles of public policy. The 
case first came before the United States Cir- 
cuit Court for Pennsylvania, which decided 
in favor of the company who thereupon ap- 
pealed the case to the supreme court, which 
affirms the lower court. The policy con- 
tained no suicide clause, but the application 
of the deceased contained the clause, ‘‘I also 
warrant that I will not die by my own act 
whether sane or insane, during the period of 
two years.’’ But this application was re- 
jected in the trial court, as not admissible 
under a local statute, which compels such an 
application to be made a part of the policy, 
and which had not been done in this case. 
But in the supreme court the case was de- 
cided upon the broad ground, that in the face 
of the jury’s finding as to the sanity of Runk, 
the policies became void by the act of self- 
destruction, even if the policy did not, in 
express terms, declare its invalidity for this 
reason. Life insurance, says the court, im- 
ports a mutual agreement, whereby the in- 
surer, in consideration of the payment by the 
assured of a named sum annually, or at cer- 
tain times, stipulates to pay a larger sum at 
the death of the assured. The company takes 
into consideration, among other things, the 
age and health of the parents and relatives of 
the applicant for insurance, together with his 
own age, course of life, habits, and present 
physical condition ; and the premium exacted 
from the assured is determined by the proba- 
ble duration of his life, calculated upon the 
basis of past experience in the business of in- 
surance. The results of that experience are 
disclosed by standard life and annuity tables, 
showing at any age the probable duration of 











life. These tables are deemed of such value 
that they may be admitted in evidence for the 
purpose of assisting the jury in an action for 
personal injury, in which it is necessary to 
ascertain the compensation the plaintiff is en- 
titled to recover for the loss of what he might 
have earned in his trade or profession but for 
such injury. Ifa person should apply for a 
policy expressly providing that the company 
should pay the sum named if or in the event 
the assured, at any time during the contin- 
uance of the éontract, committed self-destruc- 
tion, being at the time of sound mind, it is 
reasonably certain that the application would 
be instantly rejected. It i§ impossible to 
suppose that an application of that character 
would be granted. If experience justifies 
this view, it would follow that a policy stipu- 
lating generally for the payment of the sum 
named in it upon the death of the assured, 
should not be interpreted as intended to cover 
the event of death caused directly and inten- 
tionally by self-destruction while the assured 
was in sound mind, but only death occurring 
in the ordinary course of his life. The court 
also predicate their conclusion upon the broad 
ground of public policy, viz., that a contract 
the tendency of which is to endanger the public — 
interests or injuriously affect the public goed, 
or which is subversive of sound morality, 
ought never to receive the sanction of a court 
of justice, or be made the foundation of its 
judgment. If, therefore, a policy—taken out 
by the person whose life is insured, and in 
which the sum named is made payable to him- 
self, his executors, administrators, or assigns 
—expressly provided for the payment of the 
sum stipulated when or ifthe assured, in 
sound mind, took his own life, the contract, 
even if not prohibited by statute, would be 
held to be against publie policy, in that it 
tempted or encouraged the assured to commit 
suicide in order to make provision for those 
dependent upon him, or to whom he was in- 
debted. The court distinguishes Insurance 
Co. v. Terry, cited by appellant as authority. 
In that case, there was no question as to the 
effect upon the rights of the parties of inten- 
tional self-destruction where the policy con- 
tains no provision as to suicide. The court 
also cited and reviewed Broadaile v. Hunter, 
5 Man. & G. 639; Hartman v. Ins. Co., 21 
Pa. St. 466; Ins. Co. v. Armstrong, 117 U. 
S. 591 and Supreme Commandery v. Ains- 
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worth, 71 Ala. 436, wherein Chief Justice 
Brickell, of the Supreme Court of Alabama, 
in a vigorous opinion held that it cannot be 
in the contemplation of the parties that the 
assured by his own criminal act shall deprive 
the contract of its material element and vary 
and enlarge the risk, and hasten the day of 
payment of insurance money. 

The same question as to the effect of sui- 
cide by the assured when sane, was recently 
presented in another Pennsylvania case de- 
cided by the supreme court of'that State— 
Morris v. State Mutual Life Assurance Co., 
39 Atl. Rep. 52—the only difference being 
that in the latter case the policy was payable, 
not to the assured, but to his wife. The ap- 
plication contained a clause against suicide, 
but, as in the Ritter case, it was excluded un- 
der the Pennsylvania statute, so that the pol- 
icy, as construed, contained no stipulation as 
to suicide. The trial court excluded evidence 
offered by the defense that the assured took 
his life while sane. On appeal, the company 
relied upon the decision of the circuit court 
of appeals in the Ritter case, but the court 
held the ruling of the trial court proper, and 
distinguished the case from the other, by rea- 
son of the fact that the policy was payable to 
the wife and not to the personal representa- 
tive of the assured. P 








NOTES OF IMPORTANT DECISIONS. 


CONTRACTS OF MARRIED WOMEN—CONFLICT 
OF LAWS—FOLLOWING STATE DECISIONS.—It 
was held by the United States Circuit Court, Dis- 
trict of Connecticut, in the case of First National 
Bank vy. Mitchell, 84 Fed. Rep. 90, that a decision 
by the Supreme Court of Connecticut, in insolv- 
ency proceedings, thata contract of guaranty dated 
and signed by others at Chicago, and to be per- 
formed in Illinois, which was afterwards signed 
by a married women in Connecticut, and then de- 
livered by her husband in Illinois, was, as to her. 
a Connecticut contract, and invalid under the law 
of that State for want of capacity to make such a 
contract, will be followed by a federal court in an 
action against her on the guaranty. The court 
saysin part: ‘Before considering the legal prop- 
osition involved in this decision, the question 
arises whether this court will enforce against a 
married woman, who has always resided in Con- 
necticut, a contract made by her by a writing sent 
to another State, she not personally leaving the 

"State of Connecticut, which the highest court of 
Connecticut has pronounced invalid and unen- 
forceable in that State. In Milliken v. Pratt, 125 








Mass. 375, the facts were practically identical; the 
guaranty in that case having been taken by the 
husband to the State of Maine. The court held 
that the contract was made in Maine, and valid in 
Massachusetts, saying: ‘If the contract is com- 
pleted in any State, it makes no difference. in 
principle. whether the citizen of this State goes 
in person or sends an agent, or writes a letter 
across the boundary line between the two States.’ 
In finally deciding the question, however, the 
court lay stress upon the fact that at the time of 
the trial of the case the wife could have legally 
made the contract in Massachusetts, saying: ‘The 
question, therefore, is whether a contract made in 
another State, which a married woman was not at 
the time capable of making under the law of this 
commonwealth, but was then allowed by the law 
of that State to make, and which she could now 
legally make in this commonwealth, will sustain 
a case against her in our courts.’ And Milliken 
v. Pratt also seems to hold that the guaranty made 
in Maine, as above stated, would not be enforce- 
able in Massachusetts if Massachusetts had not 
consented to such enforcement, saying: ~As the 
law of another State cannot operate nor be exe- 
cuted in this State by its own force, but only by 
the comity of this State, its approbation and en- 
forcement here may be restricted by positive pro- 
hibition of statute. A State may always by ex- 
press enactment protect itself from being obliged 
to enforce in its courts contracts made abroad by 
its citizens which are not authorized by its own 
laws. * * * Itis possible, also, that in a State 
where the common law prevails in full force, by 
which a married woman was deemed incapable of 
binding herself by any contract whatever, it may 
be inferred that such an utter incapability, lasting 
throughout the joint lives of husband and wife, 

must be construed as so fixed by the settled policy 
of the State, for the protection of its own citizens, 

that it eould not be held by the courts of that 

State to yield to the laws of another State 

in which she might undertake to contract.’ 

In Bell v. Packard, 69 Me. 105, a married 

woman sent a contract to Maine, where she 

could have legally made it, and the Supreme 

Court of Maine held that the contract was made 

in Maine, and was valid and enforceable there. 

In Bowles v. Field, 78 Fed. Rep. 742, a married 

woman residing in Indiana, while transiently in 

Ohio, gave a note as surety for her husband. The 

laws of Indiana allowed married women to con- 

tract for all purposes, except as especially pro- 

vided, and among the exceptions was a contract 

for suretyship. The court held that, having 4 

general power to contract, this particular limita- 

tion could have no extraterritorial force. The 

court said: ‘It isnot charged that she went to 

Ohio, and executed the notes as surety for her 

husband, for the purpose of evading the law of 

her domicile.’ This seems to be an intimation 

that, if she had not had a general power to con- 

tract, and had remained in Indiana, the contract 

would not have been enforceable. 
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“The common law, which makes the contract of 
a married woman invalid, must still be accepted 
as the general rule for those States which have not 
made exceptions by statutes. The three cases 
cited above, holding the contract of a married 
woman valid, are in States where a woman has 
the general power to contract, and it is implied in 
two of those decisions that the State of her domi- 
cile would have had the power to protect a mar- 
ried woman from the result of-her contract made 
while personally present in such State, if it had 
chosen to do so. 

“It may be admitted that, as stated by Judge 
Story in his Conflict of Laws, § 103, in regard to 
incapacity incident to coverture, ‘the law of the 
place where the contract is made or the act is 
done now governs.’ And that, as stated in Scud- 
der v. Bank, 91 U.S. 406, ‘the validity of a con- 
tract is to be determined by the law of the place 
where itis made.” Yet Ido not think this prin- 
ciple has yet been carried so far in any decided 
case as a judgment for the plaintiffin this case 
would require. 

“The capacity of citizens of a State, so long as 
they actually remain within the borders of the 
State, would seem to bea matter of local law, to 
be controlled by the laws of the State, and not to 
be evaded by the simple device of sending or mail- 
ing aletter to some other State. Suppose that 
the laws of some State should provide that infants 
might attain their majority and become capable 
of contracting at the age of 18 years, could it be 
held that a minor 18 years old in Connecticut 
could, by mailing a contract to that State, subject 
his property in Connecticut to execution, against 
the will of his guardian, and against the deter- 
mination of the legislature and courts of Connec- 
ticut? ‘It may be said, generally, that wherever 
the decisions of the State courts related to some 
law of a local character which may have become 
established by those courts, or has always been a 
part of the law of the State, that the decisions 
upon the subject are usually conclusive, and al- 
ways entitled to the highest respect of the federal 
courts. Where such local law or custom has been 
established by repeated decisions of the highest 
courts of the State, it becomes also the law gov- 
erning courts of the United States sitting in that 
State.” Bucher v. Railroad Co., 125 U. 8. 555, 8 
Sup. Ct. Rep. 974; Burgess v. Seligmann, 107 U. 
8. 20, 2 Sup. Ct. Rep. 10. 

“In the present case, the law by which the in- 
validity of a contract is established is the common 
law, and the decisions that a married woman has 
capacity to make such contracts are founded upon 
local Statutes. In these circumstances I think it 
is the duty of this court to follow the decision of 
the Connecticut court of last resort.” 





DRaArT—ACCEPTANCE—RESCISSION.—It is held 
by the Court of Civil Appeals of Texas, in Grum- 
bach y. Hirsch, that one who accepts, in writing, 
a draft drawn on him, becomes the principal 
debtor, and cannot afterwards withdraw his ac- 











ceptance, on the ground that he accepted the 
draft by mistake, thinking that the drawer had 
funds in hishands. The court says: **When ap- 
pellee accepted the draft, he became the principal 
debtor for the amount speeified, and his accept- 
ance was an admission that he had funds of the 
drawer in his hands; and he cannot deny that he 
had such funds when suit is brought by the holder 
of the draft. Daniel, Neg. Inst. § 534, and au- 
thorities cited; Clews v. Bank, 89 N. Y. 423. It 
is stated by the same author (section 493) that if 
the acceptor, immediately after his redelivery of 
the draft, discovers that he was not in funds, as he 
had supposed, so that his acceptance was made 
under a mistake, he may recall and revoke it, pro- 
vided there be yet time for the holder to notify 
the drawer and indorsers, and save himself from 
loss. In support of the statement, the case of 
Bank v. Wetherald, 36 N. Y. 335, is cited. It is 
claimed by appellee that the decision is also in- 
dorsed by Tiedeman, Randolph, and Norton. 
The last two text-books have not been examined 
by this court, but Tiedeman does not indorse the 
doctrine of the New York case, but merely states 
that it has been so held in that case. He does, 
however, indorse the doctrine that,*‘when the 
bill is once accepted and delivered to the holder, 
it is irrevocable, even with the consent of the 
holder, since the drawer and indorsers have a 
vested interest in the acceptance.’ We have 
seen no other case holding to the doctrine an- 
nounced in the New York case, and, on the other 
hand, there are several decisions holding the con- 
trary doctrine. In the case of Trent Tile Co. v. 
Ft. Dearborn Nat. Bank, 23 Atl. Rep. 423, the 
Supreme Court of New Jersey held: ‘An ac- 
ceptance delivered to the agent of the holder duly 
authorized to receive it is, in legal effect, and for 
all purposes, delivery to the holder. When the 
bill bearing the signature of the acceptor by his 
act or direction comes into the hands of such 
agent, the contract becomes eo instante a com- 
pleted one between the acceptor and the princi- 
pal owner of the bill. A bill of exchange for- 
warded to or delivered into the hands of a bank 
or banking house for the purpose of presentation 
to the person upon whom the bill is drawn for 
his acceptance in the usual course of business is a 
transaction that creates the relation of principal 
and agent between such holder and the bank, 
with authority in such agent to receive in the 
holder's behalf delivery of the acceptance when 
signed. The Mechanics* National Bank of Tren- 
ton was therefore the agent of the plaintiff to pro- 
cure in the plaintiff's name acceptance of the bill 
in question. The bill was presented to the de- 
fendant in due course, and regularly accepted by 
its authorized officer, and delivered to such agent 
of the plaintiff. There would. thus appear a 
finished transaction of legally binding force, vest- 
ing rights in the plaintiff, which could not there- 
after be devested without its consent. The de- 
fendant, however, claim that it had the right to, 
and did, revoke its acceptance. * * * For 
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such a right neither dictum nor authority has been 
found in any reported case determined upon prin- 
ciples of the common law.’ In the case of Hoff- 
man v. Bank, 12 Wall. 181, it is said: ‘Money 
paid under a mistake of facts, it is said, may be 
recovered back as having been paid without con- 
sideration; but the decisive answer to that sug- 
gestion, as applied to the case before the court, is 
that money paid, as in this case, by the acceptor 
of a bill of exchange to the payee of the same or 
to a subsequent indorsee, in discharge of his legal 
obligation as such, is not a payment by mistake 
nor without consideration, unless it be shown that 
the instrument was fraudulent in its inception, or 
that the consideration was illegal, or that the facts 
and circumstances which impeach the transaction, 
as between the acceptor and the drawer, were 
known to the payee or subsequent indorsee at the 
time he became the {holder of the instrument.’ 
We think the true doctrine, as applicable to this 
case, is stated in the foregoing extracts. When 
appellee signed the acceptance he became the 
principal debtor, and he would have no more 
right to rescind this contract on the ground of 
mistake as to having funds of the drawer on hand 
than he would to rescind a contract because he 
had no funds of his own to pay what he had 
promised.”’ 








MOVABLE AND IMMOVABLE FIXT- 
URES. 

The term ‘‘fixtures’’ is one not always 
easy to define. It generally has reference to 
personal property or chattels which are used 
in connection with real estate, or as part of 
an improvement of some kind thereon, and 
necessary to the full enjoyment of the realty 
and the purpose in view. Bouvier defines 
the termthus: ‘‘Personal chattels affixed to 
real estate, which may be severed and re- 
moved by the party who has affixed them, or 
by his personal representative, against the 
will of the owner of the freehold.’’! But the 
term embraces more than this, for the articles 
may be annexed by the owner of the fee and 
certainly chattels thus annexed would become 
in the fullest and most comprehensive sense 
‘‘fixtures.’’ Asa rule, all the difficult ques- 
tions arising upon an issue of the nature, 
character or extent of fixtures arise where the 
two species of property are owned or claimed 
by different parties, or some conflicting right 
is asserted. For convenience, as well, per- 
haps, as from necessity, the courts have 
adopted certain rules for general guidance by 


1 Bouvier’s Law Dict. ‘*Fixtures.” 








which the difficulties of this nature may usu- 
ally be avoided. These general rules are: 
1st. There must be either a real or construct- 
ive annexation or fixing of the chattel to the 
freehold. 2d. Appropriation or adaptation 
to the use or purpose of that part of the 
realty with which it is connected, is neces. 
sary. 3d. The party making the annexation 
must intend to make the chattel a permanent 
and lasting accession to the freehold ; this in- 
tention being inferred from the nature of the 
article affixed, the relation and situation of 
the party making the annexation, and the 
policy of the law in relation thereto, the 
structure and mode of annexation, and the 
purpose or use for which the annexation has 
been made.? ‘‘One of the tests,’’ say the 
Supreme Court of Kansas, ‘‘of whether per- 
sonal property retains its character or be- 
comes a fixture, is the use to which it is put. 
If it is placed on the realty to improve it and 
make it more valuable, it is some evidence 
that it isa fixture; but if itis placed there for 
a use that does not enhance the value of the 
realty, this is some evidence that it is per- 
sonal property.’’® But itis not absolutely 
necessary in all cases that a chattel be at- 
tached or fastened to the building, as this is 
only one mode of affixing them to the free- 
hold; it is sufficient that they be fixed and 
stationed in, or in some substantial way fast- 
ened or attached to, the freehold or some part 
of it. Nor will the fact that the chattel may 
be removed without any material injury to 
the realty necessarily change the rule. Such 
fact is merely a circumstance, not conclusive, 
necessarily, indicating the character of the 
fixture with reference to its movable qual- 
ities.5 The rule of the common law is, what- 
ever the owner affixes to the realty becomes 
part and parcel thereof, and passes with 4 
conveyance of the fee. And when a third 
person places permanent fixtures upon the 
land of another, such property so affixed be- 

2 Chase v. Tacoma Box Co., 11 Wash. 377; Henkile 
v. Dillon, 15 Or. 610; Choate y. Kimball, 56 Ark. 56, 
60; Beemis v. First Nat. Bank (Ark.), 40S. W. Rep. 
127; Demby v. Parse, 53 Ark. 526, 529. See, also, Can 
non v. Hare, 1 Tenn. Ch. 22. 

3 Railroad Co. v. Morgan, 42 Kan. 23; Winslow ¥. 
Bromich, 50 Kan. 300. See, too, Brown v. Reno Elec 
tric Light & Power Co., 55 Fed. Rep. 229, 232. 

4 Feeder v. Van Winkle (N. J. Eq.), 83 Atl. Rep. 3%. 

5 Feeder v. Van Winkle (N. J. Eq.), 33 Atl. Rep. 3%. 

6 Carpenter v. Walker, 140 Mass. 416; Brown ¥- 
Reno Electric Light & Power Co., 55 Fed. Rep. 2%, 
282. 
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cones at once part of the realty and cannot 
be removed without the consent of the owner 
of the freehold.’ Nor, of course, would the 
owner of tbe land be liable to such third per- 
son for the conversion of the chattel because 
of the refusal to permit its removal.® 

Movable Fixtures.—A sugar wagon used 
in a sugar mill to hold the syrup and convey 
it from place to place about the mill, is not a 
fixture.? Tubs, casks, and like vessels, used 
in brewing, though placed in excavations 
made for them, are held to be trade fixtures 
and movable.!° Where land is leased for 
mining purposes, engines and machinery 
placed on the land, as well as houses for 
miners to live in temporarily, and ary other 
structures necessary to the carrying on of the 
business for which the land is leased, and in- 
tended for no otber purpose, are trade or 
business fixtures, and may be removed by the 
lessee at or before the expiration of the lease.” 
A tenant by the curtesy may erect all neces- 
sary buildings and place machinery therein 
for grinding corn and ginning cotton, and 
upon his death and the termination thereby 
of his estate in the land, the improvements 
thus placed on the realty for this purpose will 
belong to the executors of the life tenant as 
trade fixtures, and may be removed.” Saw 
mill machinery and appliances which can be 
removed conveniently without injury to the 
soil, do not become fixtures where it is cus- 
tomary to remove from place to place such 
machinery and appliances."® A derrick used 
in quarrying stone, though affixed to the 
realty by being fastened toa post in the 


7 Morrison vy. Berry, 42 Mich. 389. 

8 Morrison v. Berry, 42 Mich. 389. 

9 Winslow v. Bromich, 54 Kan. 300. 

0 Wolford v. Baxter, 33 Minn. 12. 

1 Conrad y. Saginaw Mining Co., 54 Mich. 249; 
Brown y. Reno Electric Light & Power Co., 55 Fed. 
Rep. 229. To like effect, vide, State Savings Bank v. 
Kercheval, 65 Mo. 682; Comstock v. Fletcher (Mich.), 
3N. W. Rep. 162; Honeyman v. Thomas, 25 Oreg. 539. 
It is held in New Jersey, however, that the engine 
and boiler, beer kettles, flat-coolers, washtubs, 
pumps, windmill, plungers and elevators, as well as 
all gearing and shafting, are properly real estate 
when used in connection with the brewing business 
and affixed to the realty for such purpose. Schmitz 
V. Scheifele (N. J. Ch.), 1 Atl. Rep. 698. 

2 Overman y. Sasser, 107 N. C. 4382. 

13 Washington Nat. Bank v. Smith, 15 Wash. 160; 
Choate v. Kimball, 56 Ark. 55. Otherwise, however, 
where the mill site has for a long time been used as 
such; where the custom of the country is to regard 
all machinery attached to the realty as part thereof, 
and where it is so treated by the owner himself. 
Beemis y. First Nat. Bank (Ark.), 40 S. W. Rep. 127. 





ground and supported by guy ropes attached 
to the rock, but which can be easily removed 
and used without injury either to the derrick 
or the land, in other places, is not a fixture. 
Electric light fixtures, such as necessary 
buildings, engines, dynamos and like appur- 
tenances necessary to the proper operating of 
such business, are movable fixtures where 
they are placed on the land by a lessee who 
leases the property for this purpose, and may 
be removed by the lessee at the termination 
of the lease.” A temporary dwelling built 
upon land leased for the purpose of operating 
a dairy occupied by the lessee and family and 
his servants in the business, are movable fixt- 
ures, and do not attach by operation of law 
to the freehold.’® A tenant who leases an 
hotel has the right to remove a wooden par- 
tition put up to screen the dining room from 
the office.” Any houses temporarily built as 
necessary for the purposes of the lease, and 
which may be removed without material in- 
jury tothe realty, may be removed by the 
tenant at any time during the life of the 
lease.'® A cotton gin placed on the leased 
premises with the consent of the landlord, 
and with the intention on the part of the 
lessor of removing same at the termination of 
the lease, does not become a fixture.” A 
mirror placed in the wall of a building, but 
not until after it is finished, is a movable fixt- 
ure where it can be detavhed without any in- 
jury to the building.” Where a person builds 
an elevator on land belonging to another, but 
by license of the owner, the agreement being 
that the building is to be the property of the 
builder, it will be a movable fixture as be- 
tween the parties, or, doubtless, others 
with notice.” Likewise, where a permanent 
building is erected on the right of way 


14 Honeyman v. Thomas, 25 Oreg. 539. 

15 Vail v. Weaver, 182 Pa. St. 363; Brown v. Reno 
Electric Light & Power Co., 55 Fed. Rep. 229, 238. In 
such cases, too, there is no presumption that the 
lessee intended such necessary fixtures to take on a 
permanent character. Brown v. Reno Electric Light 
& Power Co., 55 Fed. Rep. 229, 233. 

16 Van Ness v. Pacard, 2 Pet. 137. 

17 Podlech v. Phelan (Utah), 44 Pac. Rep. 838. 

18 Nigro v. Hatch (Ariz.), 11 Pac. Rep. 177; Kile v. 
Giebner, 114 Pa. St. 381. 

19 McMath v. Levy (Miss.), 21 South. Rep. 9. 

20 Loan v. Gregg, 55 Mo. App. 581. It is otherwise, 
however, where amirror is firmly attached tothe 
building with permanent intent and in such a manner 
that it could not be detached without some injury to 
the building. Spinney v. Barbe, 43 Ill. App. 585. 

21 Gregg v. Union Pac. Ry. Co., 48 Mo. App. 494. 
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of a railroad company under license from 
the company, such building being used 
for elevator purposes, as between the com- 
pany and the other party it will be a move- 
able fixture.” But this is not the case as to 


the owner of the fee. In such instance, the 
license from the railroad company, owning, 
not the fee in the land, but only aright of 
way which may be abandoned at any time, 
would not stamp the erection as personal 
property or a movable fixture as between 
the owner of the fee, whose consent has not 
been obtained, and the lessee of the railroad 
company.” Counters and shelving, as well 
as similar furniture and fixtures necessary to 
the mercantile business, may be removed by 
the owner thereof as trade fixtures, though 
they may have remained in, and attached to, 
the building many years.* So are a bar, 
counters and saloon fixtures of like nature, 
movable, though some of them be nailed to 
the building.” Ner do fixtures erected by a 
tenant for the convenience of the business 
the land was leased for, lose their character 
as personalty where he surrenders the prem- 
ises, and, at the request of the landlord, 
leaves the improvements on the land fora 
time. And where the landlord converts such 
fixtures after such agreement, he will be lia- 
ble to the tenant for the value of same.* 
Fence rails are movable fixtures where they 
have been removed and piled up on the land 
by the owner, and in this condition will not 
pass with a conveyance of the land made 
after such detaching from the soil.” In 
short, the general rule, according to the 
modern authorities is, any furniture, appli- 
ances, machinery, utensils or structures, not 
particulary adapted to any particular locality, 
that can be placed in and removed from the 
building or other part of the freehold con- 


22 Walton v. Wray, 54 lowa, 531. In this case, the 
elevator was operated by shafting extending from 
other land owned by the lessee. 

23 Furrh v. Winston, 66 Tex. 521. 

24 Johnson v. Moser, 82 Iowa, 29. 

2 Berger v. Hoerner, 36 Ill. App. 360. Vide, also, 
Lake Superior Ship Canal Railway & Iron Co. v. Me- 
Cann, 86 Mich. 106. 

26 Thorn v. Sutherland, 123 N. Y. 236. Nor will the 
assignment of the lease give the assignee any right to 
control the improvements placed upon the land by 
the tenant or direct any disposition of them. Such 
assignee stands just where the assignor stood, and 
ean exercise no rights nor authority except such, 
alone, as the landlord could have done had there 
been no assignment of the lease. Jd. 

27 Harris v. Scovel, 85 Mich. 32. 





veniently and without injury to the same, and 
which is intended only for temporary pur- 
poses, or the purposes of some particular 
business for a definite time, as where land js 
leased for some special business for a fixed 
period, is regarded in law as movable fixt- 
ures or personal property and is to be treated 
accordingly.* In order that a tenant may 
have the advantage of any movable fixtures 
he may have placed upon the leased premises, 
it is necessary that he exercise his right of 
removal duriug the life of the lease or, at 
least, at its expiration.” It has been held 
that a tenant has a reasonable time after the 
expiration of his lease within which to remove 
any temporary fixtures necessary to the pur- 
poses of his tenancy.” But the correctness 
of this ruling is at least doubtful, and the 
better reason seems to be with the conten- 
tion, supra, that they should be removed not 
later than the time of expiration of the lease. 
In the first place, a reasonable time is an in- 
definite time. It is a period as to the length 
of which different intelligent minds might 
draw different conclusions. As soon as the 
tenalcy expires, the landlord has a right to 
repossess himself of his premises and again 
at once renew his unhampered enjoyment of 
same. The improvements made by the ten- 
ant may absolutely prevent the enjoyment by 
the landlord of his realty for the purpose he 
wishes, or may prevent him again leasing to 
another tenant. In either event, he will be 
deprived to some extent of the right of en- 
joyment of his property until the tenant sees 
fit, within a reasonable time, whatever that 
may be, to remove his improvements and 
thereby make it possible for, the landlord to 
resume his unobstructed use of the land. 
Immovable Fixtures. — This term em- 
braces, properly, all those articles of per- 
sonal property which, by annexation to the 


28 Hill v. Wentworth, 28 Vt. 429; Rogers v. Brokaw, 
25 N. J. Eq. 497; Teaff v. Hewitt, 1 Ohio St. 512; Case 
Manufacturing Co. v. Garver, 45 Ohio St. 289; Car- 
penter v. Walker, 140 Mass. 416; Cooper v. Johnson, 
143 Mass. 108; Ferris v. Quimby, 41 Mich. 202; Ma- 
guire v. Park, 140 Mass. 21; Causey v. Empire Plaid 
Mills (N. Car.), 25 S. E. Rep. 863; Vail v. Weaver, 182 
Pa. St. 368; Cherry v. Arthur, 5 Wash. 787. 

29 Josslyn v. McCabe, 46 Wis. 591; Second National 
Bank v. Merrill, 69 Wis. 501; Smith v. Park, 31 Minn. 
70; Conrad v. Saginaw Mining Co., 54 Mich. 249; Me 
Math v. Levi (Miss.), 21 South. Rep. 9; Sawyer’. 
Long, 86 Me. 541; Friedlander v. Rider, 30 Neb. 783. 

30 Harkey v. Cain, 69 Tex. 146; Smith v. Park, 31 
Minn. 70. 
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realty, become part and parcel thereof. And 
the general rule is that all machinery, such as 
engines, boilers, and all machinery attached 
to the building or land which are meant to 
be propelled by such power; all necessary 
appliances necessary to make the machinery 
useful for the purpose intended, imbedded in 
the realty, or affixed by bolts or otherwise 
firmly attached where placed upon the land 
with a view of permanency, and necessary to 
complete a plant for manufacturing and like 
enterprises, are fixtures, and a conveyance or 
incumbrance of the realty will carry with it 
these improvements and additions.* The same 
rule applies, of course, in the case of a perma- 
nent addition to a dwelling house.” And fur- 
naces placed in the cellar of a dwelling, 
being necessary for the full enjoyment of 
it as such, and firmly affixed to the realty, 
becomes a fixture and part of the freehold. 
Likewise. partitions, gas and water pipes 
and fixtures, water closets and basins affixed 
toa building with a view to permanency, be- 
come part of the realty, and pass with a con- 
veyance of the land.* Nor is the rule altered 
where such fixtures are so attached to the 
freehold by a tenant of the vendor, or other 
third party. Sofar as the vendor and vendee 
are concerned, such attachments are regarded 
in law as part of the realty.™ So, glass fur- 
nances built upon land so as to be necessarily 
permanent in their nature become fixtures, 
though so placed by a lessee instead of the 
owner. And where a lessee enters upon 
land under a contract requiring him to build 
certain permanent structures for permanent 
purposes, the building of which is part of the 
consideration for the lease, such building is a 
fixture, and the lessee cannot incumber or 
convey it. And a tenant who, during 
the term of his lease, erects a dwelling on 
the leased premises, or places any other per- 

* Taylor v. Collins, 51 Wis. 123; Helms v. Gilroy, 20 
Oreg. 517; Schmitz v. Scheifele (N.J.), 1 Atl. Rep. 689; 
MeNally y. Conolly, 70 Cal. 8; Quimby v. Manhattan 
Cloth & Paper Co.,9C. E. Green (Iowa), 260, 264; 
Stillman v. Flenniken, 58 Iowa, 450; Spruhen v. Stout, 
52 Wis. 517; Roddy v. Brick, 42 N. J. Eq. 218; N. O. 
Canal and Banking Co. v. Leeds (La.), 21 South. Rep. 
168; Huston vy. Clark, 162 Pa. St. 435; Hawkins v. 


Hersey, 86 Me. 894; Wade v. Doneaux Brewing Co., 
10 Wash. 284, 


® Lipsky vy. Borgman, 52 Wis. 256. 

%® Ridgeway Stove Co. v. Way, 141 Mass. 557. 
* Smith v. Sturges, 108 N. Y. 495. 

*® Smith v. Sturges, 108 N. Y. 495. 

* Hay v. Tillyer (N. J. Eq.), 14 Atl. Rep. 18. 
‘Deane v. Hutchinson, 40 N. J. Kq. 83. 





manent fixtures upon the land, cannot move 
the same even during the term of the lease, 
or assert any other right in same, as they be- 
come, ipso facto, part and parcel of the free- 
hold, and belong to the owner of the fee.* 
The same rule obtains where one builds a 
house on land which he has contracted to pay 
for, but owes part, or the whole, of the pur- 
chase money. And, in such case, the owner 
of the land may have the same condemned 
and sold to pay the purchase money upon 
default being made, and by such sale the 
building and permanent improvements placed 
upon the land by the purchaser will go 
with it.* One who purchases Jand with no 
tice of a valid mortgage thereon, has no- 
right, as against the mortgagee, or the pur- 
chaser under the mortgage, to remove any 
permanent fixtures he may have placed upon 
the land.#” Aid where a person sells another 
an article of personal property, knowing that 
it is to be affixed to realty, a vendee of the 
realty, where the purchase is made after the 
chattel has been affixed, takes the fixture with 
the land, though the vendor may have taken 
a mortgage on the chattel to secure the pur- 
chase money. The vendee of real estate is 
not bound toinspect chattel mortgage records 
to ascertain if there be an incumbrance on 
property which was once a chattel, but be- 
cause of it having been annexed to the free- 
hold, has become a part thereof, and he would, 
therefore, be required only to look to the 
record of transfers of real property, and, 
finding these clear, may indulge the presump- 
tion that the fixture was lawfully placed upon 
the land.“ But to this rule there is at least 
an apparent exception. Thisis in the case of 
structures and fixtures erected by a tenant on 
the leased premises for purposes connected 
with the business for which the land is leased, 
and with the intention of removing same at 
the expiration of the lease. In cases of this 
kind, a vendee of the realty must take notice, 
at his peril, of the actual occupancy of the 
tenant, and the character, extent. and dura- 
tion of his possession. And he must take 
further notice of the law which permits a ten- 


38 Demby v. Parse, 53 Ark. 526. 

89 Barcelin v. McLaren, 59 Mich. 327; Michigan 
Mutual Life Ins. Co. v. Cronk, 93 Mich. 49. 

4 Mutual Life Ins. Co. v. Dowden (N. J. Eq.), 3 
Atl. Rep. 351. 

41 Ice, Light & Water Co. (Tex. Civ. App.), 41 S. 
W. Rep. 835. 
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ant to make divers improvements necessary 
to the full enjoyment of the leased property 
for the purposes in view.“ And one who 
buys land upon which there has been placed 
chattels so as to make them realty, and does 
this with notice, actual or constructive, that 
the vendor of the chattels has retained title to 
secure the purchase money, such purchaser 
of the realty takes the fixtures subject to the 
right of the seller to make his money out of 
same. As between such vendee of the Jand 
and the vendor of the fixtures, the vendee is 
estopped to claim that the chattels have be- 
come realty. But this rule goes only to the 
extent of applying where the vendor of the 
chattels is ignorant of the intention to affix 
them to the realty. Where the vendor of the 
fixtures sells to the owner of the land, know- 
ing, or having reason to believe, that same 
is to be affixed to the soil, or some part of the 
realty, the bona fide vendee of the land will 
take the fixture by his purchase.“ This is 
true, though the owner of the chattel retain 
the title as security for his money. By sell- 
ing the article for the purpose of being an- 
nexed to the realty, the vendor places him- 
self in a position inconsistent with his right to 
assert title as against an innocent vendee of 
the land for value.“ Likewise, when one 
builds a fence on land belonging to another 
by license of the owner, and with parol leave 
to remove it at pleasure, such fence will pass 
by a sale of the land by the owner to a bona 
Jide purchaser of the realty.“ As between 
mortgagor and mortgagee, all machinery and 
appliances firmly fixed to the realty by bolts 
or otherwise, adapted and intended for the 
uses for which the machinery is adapted, are 
fixtures, and pass with a conveyance in trust 
of the realty.“ A prior mortgagee, however, 
has no lien on machinery, or other like fixt- 
ures, where itis agreed by the vendor and 
vendee of the chattels that they retain their 
personal character.“* Nor upon machinery 
placed in a building to supply it with electric 
light, where such appurtenance is placed on 
the land for the temporary purpose of light- 

42 Friedlander v. Rider, 30 Neb. 783. 

43 Ingersol v. Barnes, 47 Mich. 104; Causey v. Em- 
pire Plaid Mills (N. Car.), 25S. E. Rep. 863. 

44 Ridgeway Stove Co. v. Way, 141 Mass. 557. 

4 Ridgeway Stove Co. v. Way, 141 Mass. 557. 

4% Rowland v. Anderson, 33 Kan. 264. 

47 Helms v. Gilroy, 20 Oreg. 517. 


48 German Savings & Loan Soc. v. Weber (Wash.), 
47 Pac. Rep. 224; Binkley v. Forkner, 117 Ind. 176. 





ing the building for a certain length of time.” 
And as between mortgagor and mortgagee, 
fixtures, though permanent in character ac. 
cording to the general rule, do not pass by a 
mortgage of the land, where it is agreed be- 
tween the buyer and seller of the chattels that 
they retain their character as such, and the 
vendor retains title to secure the purchase 
money, the mortgagee being cognizant of 
these facts.” The owner of the realty may 
treat such fixtures as are easily severed from 
the freehold without injury as chattels, and 
where he so treats them and conveys them by 
a chattel mortgage, he will be estopped to 
claim, as against the mortgagee, the real 
character of the property. 

How Character of Fixture is Determined.— 
In fact, it is not always the case or difficulty 
with which a chattel may be affixed to the 
freehold that determines its character as 
property of the one kind or the other, so 
much as its adaptability and fitness as an 
article of real or personal property.” And, 
in view of the difficulties often met with in 
determining the real character of property 
which may partake, in a greater or less de- 
gree, of the nature of both kinds, the law 
permits the parties concerned, generally, to 
agree among themselves what shall and what 
shall not be deemed fixtures. The intention 
of the party affixing machinery, or other per- 
sonal property, to a permanent building on 
the land, or to the soil itself, while persuasive 
as to the character of the thing affixed, is not 
controlling. The real nature of the property 
must still be determined from the actual 
effect of the affixing, and the thing attached, 
as well as all the circumstances, including the 
permanent nature and adaptability of the chat- 
tel affixed. If these necessarily impress the 
chattel as a fixture, it will be so deemed in 
law, as the mere opinion of a person as to the 
legal effect of facts cannot be substituted for 
known and recognized rules of law.* But 
the courts often look with favor to the estab 
lished intention of all parties concerned in 


49 Vail v. Weaver, 132 Pa. St. 363. 

50 Hawkins v. Hersey, 86 Me. 394. 

51 Corcoran v. Webster, 50 Wis. 125. 

52 Manwaring v. Jenison, 61 Mich. 17. 

83 Myrick v. Bill, 8 Dak. 284; Case Mfg. Co. v. Cal” 
ver, 45 Ohio St. 289; Binkley v. Forkner, 117 Ind. 176; 
Hawkins v. Hersey, 86 Me. 394; Lake Superior Ship 
Canal Railway & Iron Co. v. McCann, 86 Mich. 106. 

54 Chase v. Tacoma Box Co., 11 Wash. 377; Wolford 
v. Baxter, 33 Minn. 12. 
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deciding as to the nature of fixtures where 
the line of distinction is difficult to draw, as 
is frequently the case. The modern tendency 
seems to be to defer largely to this intent, 
especially in close cases, and the rule relieves, 
tosome extent, from these difficulties, and 
harmonizes, in a sense, much of the real or 
apparent conflict in the authorities. As so 
few cases of this kind are fairly alike, a uni- 
versal rule cannot be adopted. And, asevery 
case must be determined, to some extent, at 
least, on its own peculiar facts, it is clear 
that the intent of the parties should have 
much weight in solving difficult questions of 
this nature. W. C. RopcGers. 
Nashyille, Ark. 


% Manwaring v. Jenison, 61 Mich. 17; Wheeler v. 
Bedell, 40 Mich. 696; Ferris v. Quimby, 41 Mich. 202; 
Waters v. Renber, 16 Neb. 99; Choate v. Kimball, 56 
Ark. 55; Rogers v. Prattville Mfg. Co., 81 Ala. 483; 
Carpenter v. Allen, 150 Mass. 281; Hopewell Mills v. 
Taunton Savings Bank, 150 Mass. 519; Maguire v. 
Park, 140 Mass. 21; Allen v. Mooney, 130 Mass. 155; 
Hill v. Farmers’ & Mechanics’ Nat. Bank, 97 U.S. 
450; Speiden v. Parker, 46 N. J. Eq. 292; Vail v. 
Weaver, 132 Pa. St. 363; German Savings & Loan Soc. 
v. Weber (Wash.), 47 Pac. Rep. 224: Feeder v. Van 
Winkle (N. J. Eq.), 33 Atl. Rep. 399; McMath v. 
Levy (Miss.), 21 South. Rep. 9; Brown v. Reno Elec- 
trie Light & Power Co., 55 Fed. Rep. 229, 233; Hill v. 
Munday, 89 Ky. 36; Johnson v. Moser, 82 Iowa, 29. 








HIGHWAYS—DRIVING ON WRONG SIDE— 
COLLISION—VERDICT—PRESUMPTION. 


ANGELL vy. LEWIS. 


Supreme Court of Rhode Island, February 11, 1898. 


1. Plaintiff’s wife was driving on the right-hand 
side of the road, and, meeting two teams, turned still 
further to the right to let them pass. As she was 
passing them, defendant, who was immediately be- 
hind them, turned out to the left, and collided with 
plaintiff’s wife. It was dark at the time, and a team 
could not be seen at any great distance, and defend- 
ant did not see plaiutiff’s team until it was too late to 
avoid the accident. The teams in front of defendant 
Were traveling at the rate of eight or nine miles an 
hour. Held, that a verdict for defendant was against 
the evidence. 

2. One who drives on the wrong side of a road is re- 
quired to use greater care than if he was on the right 
side; and, if a collision takes place under such cir- 
cumstances, the presumption is against him. 


TILLINGHAST, J.: The evidence shows that 
on January 3, 1897, between 5 and 6 o’clock P. M., 
the plaintiff's wife, together with her hired girl, 
while driving from her home at Fruit Hill toward 
Centerdale, in North Providence, in the plaintiff's 
team, which consisted of a horse and top buggy, 
met with an accident in the following manner: 
The plaintiff's wife, while driving along on the 





right-hand side of the road, saw two teams com- 
ing toward her from the opposite direction. and 
seasonably turned out still further toward the 
right, to allow them to pass. As she was passing 
them, the defendant, who was in his team,—a two- 
wheeled village cart,—immediately in the rear of 
said teams, and coming in the same direction, in- 
stead of keeping behind them, suddenly turned 
out to his left, and, in attempting to pass said 
teams, ran into the plaintiff's team, and caused 
the damage to recover which this suit is brought. 
It was dark and foggy at the time of the 
accident, and a team could not be seen 
at any considerable distance. The defend- 
ant admits that there were two teams ahead 
of him; that he turned out to his left to go by 
them; and that, as he turned out, he met and col- 
lided with the plaintiff’s team, which he did not 
see until he started to go by the others, when it 
was too late to avoid the collision. He also ad- 
mits that when he pulled out to pass the teams 
ahead of him he was not thinking that some one 
might be coming toward him on the other side of 
the road. The road where the accident happened 
was practically level, and was 37 1-2feet in width, 
25 feet of which, at least, could be safely used for 
carriages. The teams in front of defendant were 
traveling, according to the testimony of the per- 
sons driving the same, at the rate of eight or nine 
miles per hour, when defendant attempted to pass 
them; and the evidence is pretty clear that de- 
fendant was driving at a rapid pace when he at- 
tempted to pass the other teams. 

These being the material facts in the case, the 
verdict of the jury, which was for the defendant, 
was clearly against the evidence, and ought to be 
set aside. Gen. Laws R. I. ch. 74, § 1, provides 
that ‘‘every person traveling with any carriage or 
other vehicle, who shall meet any other person so 
traveling on any highway or bridge, shall season- 
ably drive his carriage or vehicle to the right of 
the center of the traveled part of the road. 
so as to enable such person to pass with his 
carriage or vehicle without interference or inter- 
ruption.’’ The evidence shows that the plaintiff’s 
wife complied with this requirement on meeting 
the two teams aforesaid, and that she was in the 
act of passing them safely, when the defendant 
suddenly pulled his team to the left, and collided 
with hers. In thus taking the wrong side of the 
road, the defendant took the risk of the conse- 
quences which might arise from his inability to 
get out of the way of another team approaching 
on the right side of the road, and is responsible 
for injuries sustained by the latter while exercis- 
ing ordinary care. In other words, one who vio- 
lates the “law of the road’? by driving on the 
wrong side assumes the risk of such an experi- 
ment, and is required to use greater care than if 
he had kept on the right side of the road; and, if 
a collision takes place in such circumstances, the 
presumption is against the party who is on the 
wrong side, And this is especially true where the 
collision takes place in the dark. Cruden v. 
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Fentham, 2 Esp. 685; Shear. & R. Neg. (4th Ed.) 
§ 651; Elliott, Roads & S. 620, and cases cited in 
notes 5-7; Chaplin v. Hawes, 3 Car. & P.554. In 
Brooks v. Hart, 14 N. H. 311, the court say: ‘It 
is legal negligence in anyone to occupy the half 
of the way appropriated by law to others having 
occasion to use it in traveling with teams and car- 
riages, and he is chargeable for any injury flow- 
ing exclusively from that cause.’’ To the same 
effect are Wilson v. Manufacturing Co., 2 Har. 
(Del.) 70, and Fales v. Dearborn, 1 Pick. 345. See 
also 12 Am. & Eng. Enc. Law, 957-960, and cases; 
Kennard v. Burton, 25 Me. 39. The plaintiff’s 
wife had the right to presume that the driver of 
any team coming in the opposite direction would 
duly observe the law of the road as she herself 
was doing (Wood v. Luscomb, 23 Wis. 291), and 
hence she was not called upon to exercise that 
degree of vare which devolved upon the defendant 
when taking the wrong side of the road. Pluck- 
well vy. Wilson, 5 Car. & P. 375. Of course, if 
plaintiff's wife had discovered the defendant’s 
team in time to have avoided the collision by 
stopping or otherwise, it would have been her 
duty to do so, notwithstanding the fact that de- 
fendant was guilty of negligence in violdting the 
law of the road. O’Malley v. Dorn, 7 Wis. 236; 
Cooley, Torts, 66,67. But it is very clear from 
the testimony that she did not see defendant’s 
team until it was too late to avoid the collision, 
and hence that she was not in fault regarding the 
accident. Petition for new trial granted, the same 
to be had on the question of damages only. 


NotrE —Rights and Duties of Persons Traveling on 
Highways and Streets.—By the law ofthe road, a 
traveler in any vehicle in passing another coming 
toward him must keep to the right. Wilson v. Rock- 
land Mfg. Co., 2 Harr. (Del.) 67; 38 Lawson’s Rights, 
Remedies and Practice, § 1166. Failing to keep to the 
right is evidence of negligence on his part in case of a 
collision (Jones v. Andover, 10 Allen, 20; Goodhue v. 
Dix, 2 Gray, 181; Spofford v. Harlow, 3 Allen, 176), 
but it does not make the party absolutely liable, as 
circumstances may make it necessary to drive to the 
left instead ofto the right. McLane v. Sharp, 2 Harr. 
(Del.) 481; Strause v. Whittlesey, 41 Conn. 559; Beck- 
erlee v. Wieman, 12 Mo. App. 354. Where two per- 
sons meet traveling in their wagons upon the high- 
way, and a collision takes place, and one of them is 
thrown from his wagon and injured, in order that he 
may maintain an action for the damages, the injury 
must not have been caused by any want of ordinary 
care on his part to avoid it, although he was traveling 
in the manner prescribed by the statute and the other 
party was not. Kennard v. Burton, 25 Me. 393, 43 
Am. Dec. 249; Parker v. Adams, 12 Met. 115. The 
traveler is not obliged to go to the extreme right. It 
is sufficient that he goes far enough for the other to 
pass safely. Wordsworth v. Willan, 5 Esp. 273. Nor 
need a traveler keep on the right side of the road all 
the time; this is required of him only when meeting 
another traveler. Parker v. Adams, 12 Met. 415; 
Daniels v. Clegg, 28 Mich. 32; Palmer v. Barker, 11 
Me. 338; Brooks v. Hart, 14 N. H. 307. <A driver on 
the wrong side of the road must use greater care than 
if he was on the proper side. If he ison the wrong 
side of the road he must give way to a vehicle on the 





right side. Palmer v. Barker, 11 Me. 338. The duty 
under astatute to turn to the right, it is held, does 
not apply where one vehicle is going along a street 
into which another is turning from a cross street, 
(Lovejoy v. Dolan, 10 Cush. 495; Smith v. Gardner, 11 
Gray, 418), nor where two vehicles meet at the inter. 
section of two cross streets. Garrigan v. Berry, 12 
Allen, 84. Under a statute requiring travelers meet. 
ing each other on the highway to drive to the right of 
the middle of the traveled part of the road or bridge 
when practicable, it is the duty of the traveler, when 
it is difficult or unsafe for him to drive to the right to 
stop a reasonable length of time at some convenient 
part of the road to enable the other person to pass, 
and without any request from him. Kennard v. Bur- 
ton, 25 Me. 39. The fact that the plaintiff was at the 
time of the collision, on the wrong side of the road, 
does not prevent his recovering if the defendant 
could, nevertheless, by the exercise of ordinary care 
have avoided the injury. Jones v. Andover, 10 Allen, 
20; Smith v. Gardner, 11 Gray, 418. And see Walkup 
v. May (Ind.), 36 N. E. Rep. 917; Riepe vy. Elting 
(Iowa), 56 N. W. Rep. 285. Nor does the fact that the 
defendant is thus violating the law of the road entitle 
the plaintiff to recover damages of him if the plaintiff 
could have avoided the cullision by the exercise of 
ordinary care; he cannot negligently or wantonly run 
into the defendant and then make him pay damages 
for the resulting harm, simply because the defendant 
was violating the law. Parker v. Adams, 12 Met. 415; 
Daniels v. Clegg, 28 Mich. 32. Persons meeting on 
highways owe to each other reciprocal duties, and are 
bound to use reasonable precautions to avoid collision. 
O’Malley v. Dorn, 7 Wis. 236. The law of the road or 
the statutes of this country do not apply as between a 
person on horseback and a vehicle (Dudley v. Bollas, 
24 Wend. 465), or a vehicle and a pedestrian, nor 
where both vehicles are going in the -ame direction 
(Bolton v. Couler, 1 Watts. 360; Foster v. Goddard, 40 
Me. 64), nor to vehicles not moving or passing (John- 
son v. Small, 5 B. Mon. 25), nor to buildings that are 
being moved through a public highway. Graves v. 
Shattuck, 35 N. H. 257. Whena driver attempts to 
pass another going in the same direction on a publi¢ 
road, he does so at his peril, at least he must be re- 
sponsible for all damages which he causes to the one 
whom he attempts to pass and whose right to the 
proper use of the road is as great as his, unless he is 
guilty of such recklessness or even gross carelessness 
as would bring disaster upon himself. Avegno ¥. 
Hart, 25 La. Ann. 235. Pedestrians and vehicles have 
equal rights on the highway and of each is required 
such care and diligence as is necessary to prevent or 
escape injury. Brooks v. Schwerin, 54 N. Y. 343; 
Barker v. Savage, 45N. Y. 191; Quick v. Holt, 9 
Mass. 164. And see Newcomb v. Boston Protective De- 
partment, 146 Mass. 596. A person on foot or on horse- 
back cannot compel a teamster who has a heavy load 
to leave the beaten part of the road if there is suffi 
cient room to pass, and this rule applies where & per- 
son on horseback meets a buggy carrying three per- 
sons, drawn by asingle horse. Beach v. Parmeter, 23 
Pa. St. 196. A horseman should yield the road to the 
driver of a vehicle. Washburn y. Tracy, 2 D. Chip. 
128, 15 Am. Dec. 661. Buta traveler on horse-back, 
meeting another horseman or a vehicle, is not re 
quired to turn in any particular way to avoid col- 
lision; he must exercise due care under the circum- 
stances. Dudley v. Bollas, 24 Wend. 465. 
Recent Cases on the Law of the Road.—In an a&- 
tion for damages caused by a collision between Ve 
hicles, it is proper to instruct the jury that the fact 
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that defendant’s vehicle was on the wrong side of the 
road is evidence of negligence, though not conclusive. 
Randolph v. O’Riorden (Mass.), 29N. E. Rep. 583. 
Plaintiff, while riding on a bicycle at the rate of three 
miles an hour, collided with defendant, driving a 
buggy at a rate exceeding six miles an hour, and was 
injured. Heid, that plaintiff was not guilty of con- 
tributory negligence in failing to avoid the collision 
by turning to the left, he having aright to assume 
that defendant would obey the law, and turn to the 
right (plaintiff’s left). Schimpf v. Sliter (Sup.), 19 
N. Y.S. 644. A person driving ona highway at a 
rapid rate after sunset is liable for damages caused by 
a collision due to his failure to keep to the right-hand 
side of the road. Shockley v. Shepherd (Del. Sup.), 
32 Atl. Rep. 178, 9 Houst. 270. Inan action for in- 
juries to plaintiff’s horse, caused by a collision with 
defendant on a highway, evidence that there was a 
beaten wagon way on each side of the road, and that 
defendant was driving to his left of the center of the 
road, warrants a finding that defendant was negligent. 
Luedtke v. Jeffrey, 61 N. W. Rep. 292,89 Wis. 136. 
Where plaintiff was driving at night in a slow trot, as 
far to his right hand side of the road as possible, he 
was not, asa matter of law, guilty of contributory 
negligence. Luedtke v. Jeffrey, 61 N. W. Rep. 292, 89 
Wis. 186. One who drives a truck on what to him is 
the left-hand side of the street, in order to reach the 
store of his employer, which is located on that side, is 
bound merely to exercise ordinary care to avoid col- 
liding with vehicles approaching from the opposite 
direction. Peltier v. Bradley, Dann & Carrington Co., 
4 Atl. Rep. 712, 67 Conn. 43. Gen. St. secs. 2689, 2690, 
providing that, when the drivers of any vehicles for 
the conveyance of persons shall meet on the highway, 
each shall turn to the right, and that a driver of any 
such vehicle who neglects to do so shall be liable in 
treble damages for any injury caused thereby, do not 
apply to drivers of trucks. Peltier v. Bradley, Dann 
&Carrington Co., 34 Atl. Rep. 712, 67 Conn. 43. Where 
one driving north on the west track of the highway 
crosses the road, and wantonly drives into and injures 
the horse of one approaching from the other direc- 
tion, be will be liable for such injury, though the 
other may himself have been careless in turning to 
the left instead of to the right. Tyler v. Nelson (Mich.), 
66 N. W. Rep. 671. The driver of a repair wagon for 
4 street-railway company, who drives along a public 
Street at a speed of ten or twelve miles an hour, and 
runs into another vehicle, which, in turning to one 
side, passes in front of him, is guilty of negligence, 
for which the railway. company is liable. Northridge 
v. Atlantic Ave. R. Co. (City Ct. Brook.), 36N. Y.S. 
263, 15 Misc. Rep. 66. Where, in an action for per- 
sonal injuries, plaintiff’s evidence was that, while he 
Was on a highway, where it was covered with straw, 
Which deadened the noise of ap approaching horse, 
defendant came toward him from behind, riding at a 
furious gate, and, without any warning or attempt to 
turn to either side, rode over plaintiff, it was error to 
direct a verdict for defendant. Stanfield v. Ander- 
son (Ariz.), 48 Pac. Rep. 221. 








“Ah!” said the blustering lawyer, whose client had 
just been acquitted. ‘Now that it’s all over, would 
you mind telling me how you reached your verdict?” 

“Certainly,” replied the juryman. ‘We felt sure 
that if he had been guilty he wouldn’t have hired you 
to defend him.” 
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1. ADJOINING LAND OWNERS — Excavations—Negli- 
gence.—The owner or tenant of a building, having 
knowledge that an adjoining landowner intends and is 
proceeding to excavate his land, must take any pre- 
cautionary measures necessary to prevent damage 
thereto by the mere making of such excavation in an 
ordinarily careful manner, but he need not guard 
against damages resulting from negligence.—BOHRER 
Vv. DIENHART HARNESS Co., Ind., 49 N. E. Rep. 296. 

2. APPEAL—Adverse Parties.—A purchaser at a fore- 
closure sale is an ‘‘adverse party,” within Rev. St. § 
3049, who should be served with a copy of a notice of 
appeal from the order confirming the sale.—ROGERS V. 
SHOVE, Wis., 73 N. W. Rep. 989. 

3. APPEAL—Failure to Appoint Guardian Ad Litem.— 
Plaintiffs in error appeared in the case, employed 
counsel, and made their defense. They made no re- 
quest for the appointment of a guardian ad litem. They 
were apparently adult. Their minority was not in any 
way disclosed to the court: Held, the failure to ap- 
point a guardian ad litem, under the circumstances, 
was not a ground for a new trial under the provisions 
of the code.—HOLLOWAY v. MCINTOSH, Kan., 51 Pac. 
Rep. 963. 

4. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Prefer- 
ence—Parties.—Act Ky. 1856 provides that, in suits to 
set aside preferential transfers of property by an in- 
solvent debtor, the transferee and the debtor are the 
only necessary parties defendant. Act Ky. March 16, 
1894, relating to voluntary assignments, provides that 
property transferred in preference shall vest in the 
assignee, and he shall bring suit to recover same, hav- 
ing therein all the remedies of creditors: Held, that 
the provisions of the two acts give to the assignee not 
only the right to recover of the transferee the property 
fraudulently transferred, but also the right to investi- 
gate the bona fides of transfers of other property which 
may not have been fraudulent or preferential, and 
that, in a suit by an assignee to recover property con- 
veyed in preference, in which the bill contains a prayer 
for general relief, the insolvent debtor is a necessary 
party.—LOVING V. ARNOLD, U. 8. C. C., D. (Ky.), 84 
Fed. Rep. 214. 

5. ASSIGNMENTS FOR CREDITORS—Estoppel.—A cred- 
itor who, without injury as to his rights, files his claim 
with the assignee under a deed of assignment, and 
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after thus becoming a party to the assignment pro- 
ceedings, remains so for a considerable time, elects his 
remedy, and is estopped from bringing a garnishment 
proceeding against the assignee on the ground that 
the assignment is void because of the assignee’s failure 
to sign his bond.—KgITH V. ARTHUR, Wis., 73 N. W. 
Rep. 999. ; 

6. ATTACHMENT LEVY—Notice,of Levy.—The notice 
of the levy of attachment, required by the statute to 
be filed in the county recorder’s office, must describe 
the property sufficiently to identify the property so 
that a purchaser can tell from the notice itself what 
property he is buying.—FIR8sT NAT. BANK OF HAILEY V. 
SONNELITNER, Idaho, 51 Pac. Rep. 993. 

7. BILLS AND NOTES—Blank Indorsement.—Where 
the only evidence of plaintiff’s title to the bill sued on 
is a blank indorsement by the payee, plaintiff must, if 
his ownership be denied by answer, fill the blank with 
words of assignment to himself, in order to show a 
prima facie right to recover.—BARRET V. FORT PITT NAT. 
BANK OF PITTSBURG, Pa., Ky., 448. W. Rep. 97. 

8. BILLS AND NoTES—Consideration.—A note given to 
a father for property that had been previously deliv- 
ered as an advancement is without consideration.— 
MARSH V. CHOWN, Iowa, 73 N. W. Rep. 1046. 

9. BILLS AND NOTES—Bona Fide Holder.—Where a 
purchaser of real estate at a trustee’s sale passed, to 
one of the two trustees, a negotiable note of another, 
payable to the purchaser’s order, and indorsed by him 
in blank, and afterwards said trustee, without the con- 
sent or knowledge of his co-trustee, sold said note, be- 
fore its maturity, to one who took it in good faith, for 
full value, and without notice that it belonged toa 
trust estate, such purchaser acquired a valid title to 
the note.—BARROLL V. FOREMAN, Md., 39 Atl. Rep. 273. 

10. BILLS AND NOTES—Payment—Burden of Proof.—A 
note which is not governed by the law merchant, and 
which is given by a debtor for an existing debt, is not 
a payment of such debt, unless it is so agreed between 
the parties.—RHODES Vv. WEBB JAMESON CO., Ind., 49 
N. E. Rep. 283. 

11. BILLS AND NOTES—Presentation.—A note, not 
designating the place of payment, need not be pre- 
sented at the residence of the maker, when due, in 
order to bind him for interest after maturity.—WEST- 
COTT V. PATTON, Colo , 51 Pac. Rep. 1021. 

12. BONA FIDE PURCHASERS—Notice—Good Faith.— 
Purchasers of land erroneously patented as agricultural 
land are not bona fide purchasers without notice, when 
they knew at the time they purchased the same that it 
was mineral land; and purchasers who located and 
worked mineral claims thereon prior to acquiring any 
interest therein are not purchasers in good faith.— 
UNITED STATES V. CENTRAL Pac. R. Co., U. 8. C. C., N. 
D. (Cal.), 84 Fed. Rep. 218. 

13. CARRIERS OF GOoDs—Joint Rates—Unjust Dis- 
crimination.—A petition alleging that two railroad 
companies voluntarily established joint rates, and 
charged plaintiff a rate in excess of the same joint 
rates on like shipments, atthe same time, which were 
made to other points, for like distances, over their 
lines of road, makes a prima facie case, showing that 
they have violated Acts 22d Gen. Assem. ch. 28, as to 
discrimination.—BLair v. Sioux City & P. Ry. Co., 
Iowa, 73 N. W. Rep. 1053. 

14. CHATTEL MORTGAGES—Consideration.—An exist- 
ing indebtedness is ample consideration, as between 
the parties, for a chattel mortgage securing its pay- 
ment.—JOHNSTON V. ROBUCK, Iowa, 73 N. W. Rep. 1062. 

15. CHATTEL MORTGAGES—Fraudulent as to Creditors, 
—A mortgage of a stock of merchandise was fraudulent 
as against attaching creditors of the mortgagor, where 
there was an implied understanding between the mort- 
gagor and mortgagee thut the mortgagor might deal 
with the mortgaged property, and apply the proceeds 
thereof to his own use,as he had done before such 
mortgage was made, and the mortgagee knew or had 
means of knowledge of the manner in which the mort- 
gagor was dealing with such stock, and no objection 





was made by him, nor any effort to have such Prop. 
erty or its proceeds applied to the payment of the 
mortgage debt, nor any adequate explanation of such 
transaction consistent with the integrity of such mort. 
gage.—BANK OF KAUKAUNA V. JOANNES, Wis., 73 N. W, 
Rep. 997. 

16. CONSTITUTIONAL Law — Interstate Commerce- 
Anti Cigarette Law.—Under Const. U. S. art. 1, § 8, con. 
ferring on congress the exclusive right to regulate 
commerce between the several States. Acts 26th Gen. 
Assem. ch. 96, prohibiting the sale of cigarettes within 
the State by all persons save jobbers doing an inter. 
state business, is unconstitutional and void, in so far 
as it amounts to a regulation of interstate commerce. 
—MCGREGOR V. CONE, Iowa, 73 N. W. Rep. 1041. 

17. CONSTITUTIONAL Law—Appeal—Stay of Execution, 
—A State statute (Pen. Code Cal. §§ 1227, 1243) is notin 
violation of the federal constitution merely because it 
does not provide that an appeal from an order direet. 
ing execution, made after a final judgment of convie. 
tion, shall of itself operate to stay the execution ot 
such judgment.—IN RE DURRANT, U. S. C. C., N. D. 
(Cal.), 84 Fed. Rep. 317. 

18. CONTRACTS—Consideration.—An agreement was 
made by H and his associates with T by which T was 
to go to another State, and locate placer mines, andH 
and his associates to pay his expenses. After T had 
been at work some time, he wrote that he understood 
they were annoyed by the delay, and that, if they were 
dissatisfied, he would return the full amount advanced: 
Held, that such promise was without consideration 
where ha had faithfully done what he agreed to do.- 
TEMPLIN V. HOBSON, Colo., 51 Pac. Rep. 1019. 

19. CONTRACTS—Fraud.—Where, in an exchange of 
real estate, one party fraudulently and intentionally 
took advantage of the illiteracy of the other party, 
and, on objection being made by the other that the 
contract did not give the agreed remedy if the money 
was not paid within the prescribed time, represented 
that the instrument contained all the oral agreements 
previously made, the contract will be reformed.—WILL- 
IAMS V. HAMILTON, Iowa, 73 N. W. Rep. 1029. 

20. CONVERSION—Refusal on Demand.—Defendants, 
apparently having possession and control of the goods 
ofthe plaintiffs,and with full knowledge of all the 
facts in relation thereto, having refused, upon demand 
of the plaintiffs, to surrender the same or permit the 
plaintiffs to take them, asserting title and right of pos. 
session in themselves, cunnot, in a subsequent suit by 
the plaintiffs for conversion, assert as a defense that it 
was not in their power to deliver the goods, and that 
their consent to a removal would not have availed the 
plaintiffs in obtaining possession.—BANK OF TOPEKA 
v. MILLER, Kan., 51 Pac. Rep. 964. 

21. CORPORATIONS—Consolidation.—A foreign corpo 
ration which has attempted to consolidate with av 
Illinois corporation does not thereby become liable 
at law for the latter’s debts, since there is no statutory 
authority for such consolidation.—KAVANAGH V. 
OMAHA LIFE ASSN., U. S.C. C., N. D. (Ill.), 84 Fed. 
Rep. 295. 

22. CORPORATIONS — Lien of Judgment.—A corpora 
tion organized with power to construct and operate# 
street railway is not a commercial railroad, within 
Code 1873, § 1809, making the lien of judgments against 
them for injuries to persons or property superior t 
that of mortgages, though its franchise does not limit 
its operations to the city, and it is authorized to carry 
freight, baggage, and express matter; it not appear 
ing that it has done or intends to do any business ex: 
cepting that whichis usually and properly done by 
street-railway corporations.—FIDELITY LOAN & TRvst 
Co. v. DOUGLAS, Iowa, 73 N. W. Rep. 1039. 

23. CRIMINAL EVIDENCE — Other Offenses.—In a crilt 
inal prosecution, for enticing into a house an unmar- 
ried female of previous chaste character, and under 
the age of 18 years, forthe purpose of prostitution, it 
is error to permit other young girls to testify that de 
fend ant had asked each of them to go to her house for 
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the same purpose.—PEOPLE V. ELLIOTT, Cal.,61 Pac. 
Rep. 955. 

4. CRIMINAL Law—Former Jeopardy.—On the trial 
of a defendant charged with assault with intent to 
commit murder, a verdict finding him guilty of assault 
with adeadly weapon is, in legal effect, an acquittal 
of the higher offense; and, ona new trial being 
awarded, the court has no jurisdiction to again place 
him on trial for such offense, under the same informa- 
tion or indictment, orto require him to enter any fur- 
ther plea thereto in order to preserve his constitutional 
right to not be placed twice in jeopardy. The verdict 
isa part of the court’s record of its proceedings on 
such information, of which it is bound to take judicial 
notice.-IN RE BENNETT, U.S. D. C., N. D. (Cal.), 84 
Fed. Rep. 324. 

2%. CRIMINAL LAW—Manslaughter—Duty to Retreat.— 
The duty of retreat of one assaulted with intent to take 
bis life or do him great bodily harm is not unqualified. 
There is no Obligation of such retreat when, from the 
suddenness or violence of the attack, retreat would 
endanger the life ofthe person assaulted.—STaTE V. 
ROBERTSON, La., 23 South. Rep. 9. 

2%. CRIMINAL .PRACTICE—Forgery — Indictment.—An 
indictment charged that defendant forged the follow- 
ing instrument: ‘‘Mr. J: Please let this man have a 
two-dollar check on 57 East Side;” and set up facts to 
show that it was a check forged on a commissary 
store of an iron and steel company, of which J was the 
manager, for $2 worth of goods, and that the man 
whose name was forged to said instrument was an em- 
ployee of the company, and entitled to receive such 
check: Held, that the indictment was sufficient to 
show that the instrument was the subject of forgery.— 
GLENN V. STATE, Ala., 23 South. Rep. 1. 

27. CRIMINAL PRACTICE — Indictment—Description of 
Place.—In criminal pleading it is sufficient to state an 
offense to have been committed in a given town with- 
outadding the county in which the same is situated, 
there being no other town of the same name in the 
State.—STATE V. SIMPSON, Me., 39 Atl. Rep. 287. 

28. CRIMINAL PRACTICE—Obtaining Money by False 
Representations.—The particular crime charged must 
be preferred with such reasonable certainty, by the 
essential averments in the pleading, as will enable the 
court and jury to distinctly understand what isto be 
tried, and fully inform the accused of the particular 
charge which he is required to meet; and such aver- 
ments must be socléar that there may be no difficulty 
in determining what evidence is admissible thereun- 
der.—FUNK V. STATE, Ind., 49 N. W. Rep. 266. 

29. CRIMINAL PRACTICE—Robbery — Indictment.—An 
indictment charging that the accused, ‘‘on, at, did 
then and there unlawfully take, from the person of F 
J, against his will, by means of force and violence, one 
dollar and fifty cents, the property of F J, contrary to 
the form of the statute,” is sufficient to sustain a judg- 
ment convicting the accused of the crime of robbery 
in the second degree.—STaTE V. O’NBEIL, Minn., 73 N. 
W. Rep. 1091. 

30. DAMAGES — Examination of Person of Plaintiff.— 
In an action for damages for permanent injuries, an 
examination of plaintiff's person by medical experts 
should, on defendant’s mention, be ordered and had, 
under the direction of the court, if it seems that the 
ends of justice will be thereby better subserved, pro- 
vided the examination may be made without danger 
to plaintiff's life or health, and without the infliction 
of serious pain; the application being addressed to the 
sound discretion of the court.—BKLT ELKC. LINE Co. V. 
ALLEN, Ky., 44S. W. Rep. 89. 

31. DEATH BY WRONGFUL ACT.—At common law, no 
right of action was given for damages resulting from 
death through wrongful act or negligence.—HINDRY V. 
HOLT, Colo., 51 Pac. Rep. 1002. 

32. DEDICATION — Presumption.—Where the public 
assume to appropriate land for public use, and the 
owner interposes no objection, but acquiesces in its 
continual use by the public for such a length of time 





that the public convenience and accommodation might 
be materially affected by an interruption of the enjoy- 
ment, an intention to dedicate will be presumed.— 
WHITTAKER V. FERGUSON, Utah, 51 Pac. Rep. 980. 


33. DEEDS — After-acquired Title.—A title acquired 
by a father after he had executed a deed conveying the 
land to his children, during their minority, inures to 
his children’s benefit, though the deed did not contain 
the word ‘‘grant,” or any covenants of general war- 
ranty.—GARRETT V. MCCLAIN, Tex., 44S. W. Rep. 47. 

34, DEEDS—Consideration—Agreement to Support.— 
Where a father, who had made advancements to his 
other children, gave to his son with whom he was then 
living a deed of the land on which they lived, remark- 
ing that there was a deed of the property he intended 
for his son, and that he wanted to make his home with 
his son, as he had always lived there, and it seemed 
like home, and his son replied that he was welcome, if 
he could put up with the son’s manner of living, and, 
in response, the father said he guessed that would be 
all right, such statements amounted to an agreement 
to support, as consideration for the deed.— WALKER V. 
WALKER, Iowa, 73 N. W. Rep. 1073. 

85. DESCENT AND DISTRIBUTION — Decree—Collateral 
Attack.—Under Code Civ. Proc. § 1666, providing that 
a decree of distribution of an estate is conclusive as to 
the parties, unless reversed or modified on appeal, 
such a decree cannot be collaterally attacked on the 
ground that it recognized illegal testamentary trusts 
as valid.—IN RE TRESCONY’S ESTATE, Cal., 51 Pac. Rep. 
951. 

36. DivoRCE—Cruelty.—The use of violent and abusive 
language and threats constitutes no sufficient ground 
for divorce.—DUBERSTEIN V. DUBERSTEIN, I11.,49 N. E. 
Rep. 316. 

87. EJECTMENT — Judgment — Conclusiveness.—The 
common.law rule that a judgment in ejectment was 
never final is still in force, except as modified by Code, 
§ 2714, providing thattwo judgments in favor of de- 
fendant, for the same title, between the same parties, 
are final. Thesufficiency of a replication not frivolous 
on its face should be tested by demurrer, and not by 
motion to strike it from the file.—WILLIAMSON Vv. 
MAYER, Ala., 23 South. Rep. 3. 

38. EJECTMENT AGAINST TAX PURCHASER.—It is not 
necessary, in an action by one claiming title to land by 
adverse possession against one who claimed title by 
tax deed, to file the affidavit provided forin Sand. & 
H. Dig. § 2595, to the effect that he has tendered the 
taxes, costs, and interest, which have been refused, 
where the adverse title relied on was acquired subse- 
quent tothe tax sale and expiration of the period for 
redemption, and operatesto cut off the tax title, al- 
though the adverse holders were the original owncrs 
of the land, whose duty it was to pay the taxes for 
which the land was sold, since plaintiff in such case 
does not contest the validity of the tax title, but as- 
serts a superior title. —MCCRARY V. JOYNER, Ark., 448. 
W. Rep. 79. 

39. EMINENT DoMAIN—Public Use — Waterway.—The 
use of a waterway, leading from forest landsto nav- 
igable water, for the purpose of floating logs, etc., 
down the stream, isa public use, within the fair mean- 
ing of the constitution, so as to justify the exercise of 
the right of eminent domain to open it as a highway.— 
IN RE Burns, N. Y., 49 N. E. Rep. 246. 

40. Equiry—Pleading.—A bill which seeks to restrain 
the publication ofa book, which, it is alleged, infringes 
in its title a trade-mark right of the complainants, and 
in its text certain rights secured to them by four copy- 
rights, is not multifarious.—HARPER v. HOLMAN, U.S. 
C. C., E. D. (Penn.), 84 Fed. Rep. 222. 

41. Equity—Preliminary Injunction—Unfair Compe- 
tition—Title to Book.—Although a preliminary injunc- 
tion will not be awarded where, in the opinion of the 
court, an alleged infringement of copyright by the de- 
fendant, in the text of a book published and sold by 
him, has not been so clearly established as to exclude 
substantial doubt, yet the defendant will be restrained 
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pendente lite from making use of a title to his publica- 
tion which in its ‘‘essential portion” imitates the title 
of the complainants’ publication in a manner adopted 
for the purpose of misleading and calculated to mis- 
lead ordinary purchasers.—HARPER v. HOLMAN, U. S. 
Cc. C., E. D. (Penn.), 84 Fed. Rep. 224. 

42. EQUITABLE Lign-—Advances by Bank.—A bank 
advancing money to stockmen for the purchase of 
stock, with the understanding that, according to the 
previous course of business, the stock would be 
shipped to commission merchants, sold, and the pro- 
ceeds placed to the credit of the bank, for its reim- 
bursement, gives the bank aright to such proceeds as 
against the commission merchants, who are aware of 
the understanding and previous course of business,, 
and they cannot appropriate such proceeds to the pay- 
ment of a debt due them from the shippers.—CITIZENS’ 
BANK OF TINA, MO., v. ADAMS, U. S.C. C., N. D. (Ill.), 
84 Fed. Rep. 269. 

43. EQUITABLE LikN—Declaration of Agent—Plead- 
ing.—A firm purchased live stock, paying therefor 
with money borrowed from a bank under a promise 
that the proceeds of the sale thereof “should come 
back to the bank,” and consigned the same to a com- 
mission firm, who, in prior like consignments, had de- 
posited the proceeds of sales to the credit of such bank 
for the benefit of the consignors, but who applied a 
portion of the proceeds in this instance to the payment 
of a note owing to them from the consignors, who au- 
thorized such application. Prior to the shipment, an 
agent of the commission firm stated to the bank, but 
not in the presence of the consignors, that the pro- 
ceeds would be deposited in the usual way, but it ap- 
peared that the bank did not rely thereon, but upon 
the good faith previously shown by the commission 
mes: Held, that the bank had no equitable lien or in- 
terest in either the stock or in the proceeds of the sale, 
entitling a recovery from the commission firm of the 
amount retained by them from the proceeds of such 
sale.—ADAMS V. CITIZENS’ BANK OF TiNnA, MO., U.S. C. 
C. of App., Seventh Circuit, 84 Fed. Rep. 270. 


44. EVIDENCE—Declarations against Interest.—Decla- 
rations of a deceased deputy county treasurer, having 
the requisite means of information, made to plaintiff, 
that the taxes on property which he was about to buy 
had been paid, are admissible as declarations against 
interest, in a suit to enjoin the sale of the property for 
such taxes,to show that the taxes had theretofore 
been paid.—KEESLING v. POWELL, Ind., 49 N. EK. Rep. 
265. 


45. EVIDENCE—Expert Testimony—Attorney’s Fees. 
—Attorneys who show general knowledge of the cus- 
tomary and reasonable charges for attorneys’ services 
in a certain county, though not having as great knowl- 
edge thereof as others, may give their opinion as to 
the value of certain services rendered there.—CLARK V. 
ELLSWORTH, Iowa, 73 N. W. Rep. 1023. 

46. EVIDENCE—Parol Testimony to Add to Writing.— 
Plaintiff and defendant having entered into a written 
contract whereby plaintiff was to cut and haul timber 
from defendant’s land into the channel of a certain 
stream, for which defendant was to pay plaintiff a cer- 
tain sum per thousand feet, plaintiff cannot, without 
an allegation of fraud or mistake, recover damages for 
breach of an oral agreement alleged to have been made 
by defendant at the same time to furnish the right of 
way for a tram road from the land to the stream, parol 
evidence not being competent to vary or add to the 
writing.—SUTTON v. KENTUCKY LUMBER Co., Ky., 44S. 
W. Rep. 86. 

47, EXECUTION—Exemptions—Comity.—It is the duty 
of the courts, as well as a matter of comity between 
States, that the Kansas courts recognize the right of ex- 
emption given by the laws of Missouri, and give effect 
to the exemption laws of that State.—Kansas CITY, FT. 
8S. & M. Ry. Co. v. CONNINGHAM, Kan., 51 Pac. Rep. 972. 

48. EXECUTION— National Bank Stock. — Shares of 
stock in a national bank, which are not the property 
of an officer or director thereof, may be levied upon 





and sold under execution where the sale does not ip. 
terfere with the operation of the bank as a govern. 
mental agency.—OLDACRE V. BUTLER, Ala., 23 South, 
Rep. 3. 

49. FEDERAL Courts — Jurisdiction.—A bill to pro 
tect a homestead entry man in making the improve 
ments required by the law, by enjoining imterference 
by defendants, who, as is alleged, claimed a portion oft 
the land under the town-site act, but whose claims 
were rejected by the secretary of the interior, does not 
present any question arising under the laws of the 
United States.—KInG v. Lawson, U. S.C. C., D. (8, 
Dak.), 84 Fed. Rep. 209. 


50. FRAUDULENT CONVEYANCES.—Where a creditor, 
with knowledge of his debtor’s insolvency, takes from 
him a conveyance of all, or substantially all, of his 
property, and more than is reasonably necessary to 
pay the debt due such creditor, cancels his debt in 
part payment therefor, and for the residue of the pur. 
chase price executes and delivers to the debtor his 
promissory notes, payable at various future dates, 
mostly one year, such transaction is in law void. per s 
as against other existing creditors, no matter what the 
real motives of the parties were, because the transac 
tion necessarily hinders and delays such creditors in 
the collection of their debts.- OPPENHEIMER V,. GUCKEN- 
HEIMER, Fla., 23 South. Rep. 9. 


61. FRAUDULENT CONVEYANCES — Consideration.—A 
mother-in-law has the right, as against creditors, te 
compensate her son-in-law for her board and living ex- 
penses, where she lives in his family as a member 
thereof, without any previous agreement for compen 
sation.—PETTYJOHN V. NEWHART, Kan., 51 Pac. Rep. 99. 


52. FRAUDULENT CONVEYANCES—Knowledge and Par. 
ticipation of Grantee.—An instruction that a mortgage 
given to defraud creditors is not void, as to the mort 
gagee, unless he had knowledge of the fraud, and par- 
ticipated therein, and an instruction that knowledge 
of the fraud, alone, would be sufficient, cannot be com- 
plained of by the mortgagee as conflicting, since one 
instruction explains the other, and, taken together, 
they are favorable to him.—FRoOsT v. Mason, Tex., # 
S. W. Rep. 53. 


53. FRAUDULENT CONVEYANCES — Vendor and Puar- 
chaser—Assignment of Title Bond—Priority of Equi- 
ties.—Where a debtor assigned a title bond to his 
brother in consideration, as he testified, of certain 
debts which he owed the assignee, and the assignee 
took possession of the bond with the assignment 
thereon, long before any effort was made by creditors 
to subject the land, the finding of the chancellor that 
the assignment was in good faith will not be disturbed. 
—HELM Vv. SapP, Ky., 448. W. Rep. 107. 

54. GAMBLING CONTRACT.—The making of books on 
horse races is gambling, and contrary to public policy, 
within the meaning of Act 1894, ch. 232, making ita 
misdemeanor to “make books” on the results of races. 
—SPIES V. ROSENSTOCK, Md., 39 Atl. Rep. 268. 

55. GARNISHMENT—Release of Garnishee.—A defend- 
ant may elect either to file the bond provided for by 
Rey. St. § 2771, and have a garnishee, in an action 
against him, discharged, or to make « showing that he 
has property subject to execution sufficient to satisfy 
the debt sued for, and have the garnishment proceed- 
ings dismissed, but an election to pursue one remedy 
precludes the other.—THOEN Vv. HarnsTRoM, Wis.,2 
N. W. Rep. 1011. 

56. GUARANTY—Transfer by Delivery.—A guaranty 02 
the back of a bond acknowledging an indebtedness 
F or bearer, to be paid on the presentation of the bond, 
and agreeing that the obligation may be transferred 
by delivery as a note, is transferable by delivery, a 
though an action thereon would require to be brought 
in the name of the payee, and would be subject to such 
equities as might be pleaded against him.—OWEN V- 
POTTER, Mich., 73 N. W. Rep. 977. 

57. HABEAS CORPUS—Affirmance-—State and Federal 
Courts.—Where an order of a federal court denying # 
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writ of habeas corpus to release one convicted of a cap- 
ital crime by a State court, has been in fact affirmed 
on appeal by the United States Supreme Court, the 
State court is not required, before proceeding to order 
the execution, to await the filing in the federal court 
of the supreme court’s mandate.—IN RE DURRANT, U. 
8.0. C.,N. D. (Cal.), 84 Fed. Rep. 314. 


$8. HABEAS CORPUS—Appeal.—Under Rey. St. § 766, 
providing that, pending an appeal in habeas corpus pro- 
ceedings, any order or proceeding against a person re- 
strained of his liberty under State authority shall be 
yoid, an order of the State court directing the inflic- 
tion of the death penalty, pending an appeal from an 
order of the district court denying a writ of habeas cor- 
pus, is invalid.—IN RE EBANKS, U. 8. D. C., N. D. (Cal.), 
a4 Fed. Rep. 311. . 

69. HOMESTEAD—Actual Occupation.—Actual occupa- 
tion is essential to the establishment of a homestead 
in Jand, under the constitution and statutes of this 
State—McCRIE V. HIXON LUMBER CoO., Kan., 51 Pac. 
Rep. 966. 

60. HOMESTEAD—Conveyance by Husband.—A hus- 
band may convey a part of his property free from the 
homestead exemption of his wife by his sole deed, 
where there is sufficient property left, including the 
dwellings and land used in connection therewith 
which the husband has selected as a homestead, to 
give the widow the full homestead exemption, both at 
the time of the conveyance and the vesting of the 
right.—THORP V. THORP, Vt., 39 Atl. Rep. 245. 


61. HOMESTEAD — Estoppel.—Where a husband con- 
veyed and received the money forthe homestead while 
occupying it with his family, and the wife merely 
signed without acknowledging the deed, she was not 
estopped to afterwards claim it, before acquiring an- 
other homestead, because the sale was effected mainly 
through her instrumentality, and she declared that 
she wished to sell, and she requested the purchaser to 
buy, and the money was counted into her lap; and she 
signed the deed when her husband was not present, 
and offered to go before an officer and acknowledge it. 
—Huss v. WELLS, Tex., 44S. W. Rep. 33. 


82. HOMESTEAD — Exemption.—When a mortgage 
covers a homestead and other land, and the latter is 
worth less than the mortgage debt, the surplus remain- 
ing after payment of such debt out of the proceeds of a 
sale of all the property mortgaged is “proceeds of the 
homestead,” within Rev. St. § 2988, which exempts the 
Proceeds of a sale of the homestead from liability for 
the debts of the owner while held with the intention to 
procure another homestead therewith.—CLANCEY V. 
ALME, Wis.,73 N. W. Rep. 1014. 

63. HUSBAND AND W1¥E—Contracts—Gifts.—Where a 
husband gives tothe wife one-half the proceeds ofa 
sale of land, for her dower interest therein, such tgans- 
action is in the nature of a gift, and after completion, 
in the absence of fraud or mistake, the wife becomes 
as absolutely the owner of the money as though re- 
ceived for a consideration the law recognizes as valid, 
—GARNER V. Fry, Iowa, 73 N. W. Rep. 1079. 

4. HUSBAND AND WIFE — Conveyances — Trusts.—A 
court of equity will not allow a married woman to hold 
property conveyed to her by her husband subject to an 
agreement to allow him to collect the rents during his 
life,and at the same time allow her to repudiate her 
agreement as void.—WILSON V. WILSON, Md., 39 Atl. 
Rep. 276. 

6. INJUNCTION—Adverse Claimant to Office.—Injunc- 
tion will not lie at the suit of a claimant to a public 
office who is out of possession, against an adverse 
Claimant who is in possession.— HARDING V. EICHINGER, 
Ohio, 49N. E. Rep. 306. 

6. INSURANCE By-Laws — Authority.—An insured, 
Who was a member of a company that paid all losses 
by assessinents, and whose by-laws prohibited a mem- 
ber from withdrawing without returning his policy, 
Continued to be a member, and was entitled to his in- 
surance in case of loss, after the secretary had agreed 





with him by parol that his assessments should cease, 
that his policy was at an end, and had erased his name 
from the books, where he still retained his policy.— 
PATRONS’ MoT. AID Soc. Vv. HALL, Ind., 49 N. E. Rep. 
279. 

67. INSURANCE — Condition against Vacant Premises. 
—The tenant removed from the premises about a week 
before the fire, and the person who had charge had 
stored all his furniture in one of the rooms, intending 
to remove same. This person had not slept in the 
house for more than a month, and ate and slept and 
had his wearing apparel elsewhere, although he went 
there occasionally to see if his goods were all right, 
and once to blacken his shoes. He did not intend re- 
turning to the house to live, and at the time of the fire 
wasin another city: Held, that a fire policy, condi- 
tioned against the premises becoming vacant, unoc- 
cupied, or uninhabited, was avoided.—HomME Ins. Co. 
v. BoypD, Ind., 49 N. E. Rep. 285. 

68. INSURANCE—Policy—Construction.—Where an in- 
surance company insured certain family wearing ap- 
parel, watches, jewelry, etc., in the dwelling house of 
insured as described in the policy, ‘‘while located and 
contained as described herein, and not elsewhere,” 
and ‘‘all while contained in the above-described build- 
ing,” and the articles, while in another house, were 
destroyed by fire, the insurance company was not 
liable for the loss.—BRITISH AMERICA ASSUR. CO. V. 
MILLER, Tex., 448. W. Rep. 60. 

69. INSURANCE — Policy.—Where a paper describing 
tbe property insured, and pasted across the face of 
policy, made the insurance subject to an iron-safe 
clause attached to the policy in the same manner, the 
latter clause was made a part of the contract, so as 
to constitute a warranty.—CITY DRUG STORE V. SCOT- 
TISH UNION & NATIONAL INS. Co., Tex., 44S. W. Rep. 21. 

70. INSURANCE — Trial—Instructions.—Where the in- 
surer testified that he had stated to the insured that he 
would not pay the full amount of the policy, and that 
he could defeat the claim because insured had burned 
his property, but that he must furnish proofs of loss 
in accordance with the policy, it was error for the 
court to instruct that proofs of loss had been waived, 
and not to submit the question to the jury.—PHOENIX 
Ins. Co. V. MINNER, Ark., 448. W. Rep. 75. 

71. INTOXICATING LIQUORS — Sales.—Where a liquor 
dealer holding a permit to sell intoxicating liquors 
sellsthem in his pharmacy, contrary to Acts 23d Gen. 
Assem. ch. 35, § 2, a temporary injunction may be 
granted restraining such sales, und r section 12, pro- 
viding for the prosecution of the permit holder, either 
at law or in equity, for a viclation of the liquor law.— 
McCoy Vv. CLARK, Iowa, 73 N. W. Rep. 1050. 

72. JUDGMENT — Res Judicata.—A devisee who has 
obtained a decree partitioning and quieting title 
tothe land devised, and who is subsequently made a 
defendant in proceedings to sellthe land by the ad- 
ministrator with the will annexed, to pay the debts 
and widow’s portion, against which proceedings she 
pleaded the former suit unsuccessfully, is estopped 
from attacking, in a collateral proceeding against the 
purchaser, the order of sale made therein, as errone- 
ous, when she abided the decision without appeal.— 
THOMAS V. THOMPSON, Ind., 49 N. E. Rep. 268. 

73. LANDLORD AND TENANT—CovVenant against Under- 
letting.—A lease covenanted that the lessee should not 
underlet without the lessor’s consent in writing, and 
stated that the premises were to be used for the sale of 
certain articles only, except by the written assent of 
the lessor. The latter wrote the lesseethat he gave 
him permission to use the premises for the sale of cer- 
tain other articles: Held, a consent thatthe lessee 
might underlet, so long as the premises were not used 
for any of the purposes prohibited in the letter.—FaRR 
v. Kenyon, R. I., 39 Atl. Rep. 241. 

74. LANDLORD AND TENANT—Improvements.—Defend- 
ants in trespass to try title cannot recover for im- 
provements, where they entered as tenants at will un- 
der a lease providing that they might occupy and cul- 








294 CENTRAL LAW JOURNAL. No. 14 























tivate the land and own the crops, in consideration of 
their care of the land, payment of taxes, and improve- 
ments they might put on it.—HINTZE Vv. KRABBEN- 
SCHMIDT, Tex., 448. W. Rep. 38. 

75. LANDLORD’s LIEN — Exemptions.—Though the 
burden of proof is upon a landlord to show that prop- 
erty distrained was owned by the lessee, and used in 
the demised premises, under Code 1873, § 2017, the one 
who asserts that the lien does not attach, by reason of 
the property being exempt, must prove such fact.— 
Hays V. BERRY, Iowa, 73 N. W, Rep. 1028. 

76. LIBEL.—In actions for libel it is well settled that 
the specific words which have been published must.be 
set forth inthe complaint, thatthe court may deter- 
mine their actionable quality. It is not sufficient to 
merely allege the legal effect of the words, or that the 
publication was of acertain defamatory tenor or im- 
port.—AMERICAN BooK Co. Vv. KINGDOM PUB. CO., 
Minn., 73 N. W. Rep. 1089. 

77. LIBEL—Damages.—Where the article complained 
of contained several expressions, each of which was 
libelous per se, and as to some of which expressions 
there was no justification proved, the court should 
have charged, as requested by plaintiff, that the jury 
must find for the plaintiff on the libelous expressions 
which were not justified, and give him as damages, 
such sum as would reasonably compensate him for the 
injury which he sustained, and this without regard to 
the motives which actuated the defendant.—CANDRIAN 
v. MILLER, Wis., 73 N. W. Rep. 1004. 

78. LIFE, INSURANCE—Assignee of Life Policy.—The 
assignee of a life insurance policy, payable to the as- 
sured, his executors, administrators, and assigns, can- 
not maintain an action at law thereon in hisown name 
in a State where the common law procedure prevails. 
—NEDERLAND LIFE Ins. CoO. Vv. HALL, U.S. C.C. of 
App., Seventh Circuit, 84 Fed. Rep. 278. 

79. LIMITATIONS — Accrual of Cause of Action.—The 
statute of limitations does not begin to run against a 
cause of action, on an implied covenant against in. 
cumbrances, until there has beena sale of the prop- 
erty under judicial proceedings foreclosing the incum- 
brance, although there is a technical breach of the 
covenant atthe time the deed is made.—SIEBERT V. 
BERGMAN, Tex., 44S. W. Rep. 63. 


80. LIMITATIONS—Running of Statute—New Promise. 
—Rev. St. §§ 4248, 4247, provide that a new promise or 
acknowledgment, to take the case out of the statute of 
limitations, must bein writing signed by the party; 
that this shall not take away the effect of a payment, 
but that no indorsement of any such payment made 
on any writing by the holder thereof shall be sufficient 
proof of payment: Held,thata part payment onthe 
particular debt made by the debtor has the same effect 
as a written acknowledgment signed by him.—LYLE v. 
Esser, Wis.,73 N. W. Rep. 1008. 


81. MANDAMUS—Adequate Remedy at Law.—A writ of 
mandamus Will not issue to compel the county super- 
intendent of schools to approve a voucher for the 
salary ofa teacher, who has not first exhausted all 
remedies provided by the school law by uppealing to 
the State superintendent, as provided in Rev. St. 1895, 
art. 2938b.—PLUMMER V. GHOLSON, Tex., 44 8. W. Rep. 1. 


82. MARINE INSURANCE—Construction of Contract.—A 
policy of marine insurance, on “personal effects,” 
consisting of clothing, silverware, nautical instru- 
ments, etc., of the insured and his family, and contain- 
ing the clause “‘Warrantied free from all average,” as 
a severable contract, upon which the insured may re- 
cover for each article totally lost.—WOODSIDE V. CAN- 
TON INS. OFFICE, U.S.-D. C., N. D. (Cal.), 84 Fed. Rep. 
283. 

83. MARRIED WOMEN—Conflict of Laws—Mortgage.— 
Although by the laws of the State of a married woman’s 
domicile she has no capacity to execute a mortgage 
upon her separate estate as security for the debt of her 
husband, yet if she, in that State, executes a mortgage 
of that character upon real estate in another State, 














whose laws permit a married woman to mortgage her 
real property to secure such a debt, the mortgage will, 
in the latter State, be held valid, and enforceable by 
appropriate proceedings.—THOMSON V. KYLE, Fla.,% 
South. Rep. 13. 


84. MASTER AND SERVANT—Neghigence—Assumption 
of Risk.—One entering the employ of a railroad com. 
pany does not assume the risk of an open-pit cattle 
guard inthe yard limits, in which he is injured while 
uncoupling cars, he having no actual knowledge of it, 
having been over it but twice, in the daytime, and 
having never known of open-pit cattle guards in yard 
limits, and the evidence being to the effect that they 
are never put in yard limits.—GALVESTON, H. &§. A. 
Ry. Co. v. SLINKARD, Tex., 44S. W. Rep. 35. 


85. MONOPOLIES—Combination of Patent Owners—Ip. 
fringement Suit.—A combination among manufactur. 
ers of spring-tooth harrows, whereby a corporation, 
organized for the purpose, becomes the assignee of al! 
patents owned by the various manufacturers, and exe. 
cutes licenses to them, so as to control the entire busi. 
ness and enhance prices, is void both as to the assign. 
ments and licenses, so that the corporation cannot 
maintain a suit against one of its assignors who vio- 
lates the agreement for infringement.—NATIONAL Har. 
row Co. v. HENCH, U.S.C. C., N.D. (N. Y.), 84 Fed. 
Rep. 226. 

86. MORTGAGES—Possession by Mortgagee.—A pur. 
chaser under execution against a mortgagor cannot 
recover the premises from the mortgagee rightfully in 
possession, uuless the mortgage debt is paid.—Mor 
RELL V. KELLY-GOODFELLOW SHOE OCoO., Tex., 44 8. W. 
Rep. 26. 


87. MUNICIPAL CORPORATIONS — Assessments—Valid- 
ity.—After street improvements are completed, and 
accepted by the city, one cannot object, to an agsess- 
ment therefor, that the contractor did not file a bond 
as required by the contract with the city for making 
the improvements.—LARNED V. MALONEY, Ind., 49N.E. 
Rep. 278. 

88. MUNICIPAL CORPORATIONS—Paving—Ordinances. 
—An ordinance providing that in the assessing of taxes 
on lots fronting on a street which shall be paved at ex. 
pense of the owners of property fronting thereon, un 
der an ordinance, an annual abatement on all lots 
fronting on the improved part shall be made in city 
taxes of 5 per cent. «f the cost for 10 years, is notre 
pealed by a later ordinance providing for paving ofa 
street and assessment of the cost on the abutting prop 
erty.—CITY OF ERIE V. GRISWOLD, Penn., 39 Atl. Rep. 
231, 

89. MUNICIPAL CORPORATIONS — Sidewalks.—Char- 
ter provisions imposing upon abutting property 
owners the duty of keeping sidewalks in repair, 
and® making such owners primarily liable for avy 
negligence therein, are for the protection of the city, 
not the traveler, and do not relieve the municipality 
of its duty to provide safe thoroughfares, nor release 
it from liability for damages for failure to perform the 
same.—WEBSTER V. CITY OF BEAVER DaM, U. 8.0.05 
E. D. (Wis.), 84 Fed. Rep. 280. 

90. NEGLIGENCE—Instructions.—A requested instruc 
tion that if plaintiff's conduct was negligent, and if bis 
negligence contributed to his injury, he could not re- 
cover, does not encroach on the province of the july, 
but merely raises the question of the legal effect of 
contributory negligence, and should be given.—MUsIc& 
Vv. BOROUGH OF LATROBE, Penn., 39 Atl. Rep. 226. 

91. NUISANCE.—One who wrongfully injures the goo 
name of a boarding or lodging house, by using rooms 
hired as lodging rooms for purposes of assignation and 
debauchery, is guilty of an actionable nuisance. 
SULLIVAN v. WATERMAN, R. I., 39 Atl. Rep. 243. 

92. NUISANCE—Factory—Defenses.—If a factory be# 
conducted as to render it a nuisance, the fact that!t 
used care and skill and employed the best appliance 
in the management of its works will not defeat are 
covery by one whose property is injured thereby. 
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SUSQUEHANNA FERTILIZER CO. V. SPANGLER, Md., 39 
Atl. Rep. 270. 

93, PARTNERSHIP—Application of Assets.—- A surviving 
partner, having an equitable lien on firm assets, can 
authorize a creditor to apply for the application of 
firm property to discharge firm debts.—LEVY’s ESTATE 
y. ARCHENHOLD, Tex., 448. W. Rep. 46. 

94, PARTNERSHIP—Firm and Individual Debts.—Where 
apartner, who is individually indebted to a debtor of 
the firm, without the knowledge of the latter or of the 
other partner, sets off his individual indebtedness 
against that to the firm by marking the latter paid on 
the firm’s books, such act does not constitute a settle- 
ment of the debt to the firm, being merely an offer to 
the firm’s debtor, which became ineffectual by the 
other partner repudiating it.—WITHERINGTON V. HUNTS- 
man, Ark., 448. W. Rep. 74. 

95. PAYMENT — Presumption.—Presumption of pay- 
ment from lapse of 20 years is overcome by evidence 
that during that time the debtor was absolutely with- 
out means to pay any part of his debt.—IN RE DEVE- 
REUX’S ESTATE, Penn., 39 Ath. Rep. 225. 

9. PLEADINGS — Amendment.—Plaintiff sued to re- 
cover value of goods alleged to have been fraudulently 
conveyed, and was allowed to amend by adding a 
count for fraudulent assignment of certain accounts 
receivable: Held, that the allowance of the amend- 
ment was an adjudication, under Pub. St. ch. 167, §§ 42, 
85, thatthe cause of action relied on was the fraudu- 
lent transfer of property, including the accounts, and 
involved a finding of fact within such sections making 
the adjudication conclusive evidence of the identity of 
the cause of action so as to leave the defendant with 
no right to except.—BATCHELDER V. PIERCE, Mass., 
49N. E. Rep. 311. 


97. PLEADINGS—Amendment—New Cause of Action.— 
Where a declaration ip an action for injuries caused 
by defendant’s negligence fails to set forth a cause of 
action, the time when plaintiff files an amendment set- 
ting up new and different grounds, or other and differ- 
ent acts of negligence, on which to base his claim for 
damages, isthe time of the commencement of his ac- 
tion, within the statute of limitations providing that a 
cause of action for personal injury accruing to any 
person shall be commenced within two years next fol- 
lowing thereafter.—ILLINOIS CENT. R. CO. v. CAMPBELL, 
Ill., 49N. E. Rep. 314. 

%. PLEADINGS—Waiver of Objections.—Answering a 
petition that contains two causes of action for the 
same indebtedness, which are so inconsistent that they 
cannot be properly joined, waives objection thereto, 
under Code, § 3548,— KELLER V. STRONG, Iowa, 73 N. W. 
Rep. 1071. 

%. PRINCIPAL AND SURETY — Appeal — Supersedeas 
Bond.—The liability of sureties on a supersedeas bond 
given by a defendant for deterioration of attached 
property, taxes accruing thereon, and the expense of 
keeping pending proceedings for review of the judg- 
ment, is not affected by the fact that there was no per- 
Sonal judgment against the defendants, where there is 
a deficiency remaining on the amount found due the 
Plaintiff after sale of the property.—DEXTER, HORTON 
_ V. SAYWARD, U.S. C.C., D. (Wash.), 84 Fed. Rep. 


100. RAILROAD COMPANY—Care Required as to Children 
on Track.—Where a child two years and seven months 
old, standing on the track, was struck by a train, and 
killed, the company was liable if the servants in charge 
of the train could, by looking along the track, have 
discovered the child’s peril in time to have avoided 
the injury, as the child, though having no right to be 
on the track, could not in law be a trespasser.—CINCIN- 
Natl, N.O. & T. P. Ry. CO. v. DICKERSON’S ADMR., Ky., 
448. W. Rep. 99. 

101. RAILROAD Company—Crossing—Changing Grade. 
~The record of proceedings by the railroad commis. 
sioners to eliminate a grade crossing of a street anda 
railroad by ordering the construction of a bridge for 
the railroad over the street is sufficient to authorize 








abutments encroaching on the street, though not 
directly indicating what portion of the land within the 
true limits of the highway is to be covered by the 
structure; the portion of the surface of the land which 
the structure is authorized by the order to occupy be- 
ing precisely indicated by a map (drawn to a scale) 
locating the structure in accordance with distances 
from permanent and known monuments, such as the 
corners of known buildings and the center line of the 
railroad’s then location, and the intention to appro- 
priate part of the street for the structure sufficiently 
appearing, and the commissioners not being bound to 
determine the lines of the street.—TOWN OF BRISTOL V. 
NEW ENGLAND R. CO., Conn., 89 Atl. Rep. 235. 


102. RAILROAD COMPANY — Crossing — Negligence.— 
Under Rev. St. § 1836, requiring every railway compsny 
constructing its road across a highway to restore the 
highway to its former state, orto such condition that 
its usefulness as such shall not be materially impaired, 
a railroad cannot be charged by showing the presence 
of a ditch in a highway at a crossing, causing an acci- 
dent, but it must be shown that the ditch was con- 
structed or caused by the building of the railroad.— 
SUTTON V. CHICAGO, ST. P., M. & O. Ry. Co., Wis., 73 N. 
W. Rep. 993. 

103. RAILROAD COMPANY — Judgment Creditors.—A 
complaint filed by a judgment creditor of a railroad 
company against a receiver operating its property, 
seeking to enforce payment of the judgment, which 
alleges the receipt by the receiver of earnings prop- 
erly applicable thereto, need not aver that such earn- 
ings have not been disbursed; such fact, if it exists, 
being matter of defense.—VEATCH V. AMERICAN LOAN 
& Trust Cu., U.S. C. C. of App., Eighth Circuit, 84 Fed. 
Rep. 274. 

104. REAL ESTATE AGENT—Commissions.—A contract 
for sale of land giving the agent ‘‘exclusive right to 
sell” the farm described, on certain terms, and agree- 
ing to a commission “in case the above-described 
property is sold during the pendency of this contract, 
or to person whom second party finds,” or secures as 
a customer “after the expiration of this contract, or if 
second party secures a purchaser who will purchase it 
on the above mentioned terms,” which is indorsed, 
*‘Good until December 1, 1895,” is a contract for exclu- 
sive right to sell, which gives a right to commission 
on any sale made within the time.—METCALFE V. KENT, 
Iowa, 73 N. W. Rep. 1037. 

105. REAL KSTATE BROKERS—Commissions.—Where a 
real estate broker brought the parties together, and 
they agreed on a price, and the prospective purchaser 
paid down part of the money, agreeing to pay the 
balance on a future day, when the sale would be con- 
summated, but he left the State before such day, and 
did not return, and he has no property in the State, 
the broker is not entitled to a commission as fora 
sale.—HILDENBRAND V. LILLIS, Colo., 51 Pac. Rep. 1008. 

106. RECEIVERS — Contracts — Breach. — A contract 
made by a receiver of a railway corporation to furnish 
cars and an engine,at a particular time and place 
stipulated, to make a shipment of cattle, is within the 
scope of his authority, and the corporation is responsi- 
ble for damages caused by a failure to furnish the cars 
and engine at the time and place agreed upon.—SAaNn 
ANTONIO & A. P. Ry. CO. V. BARNETT, Tex., 448. W. 
Rep. 20. 

107. RECEIVERSHIPS—Judgments—Preferred Claims.— 
The court has no discretion to allow, as a preferred 
claim against a mortgaged street railway, a judgment 
for damages rendered prior to the appointment of the 
receiver.—FRONT STREET CABLE Ry. CO. V. DRAKE, U. 
8. C. C., D. (Wash.), 84 Fed. Rep. 257. 

108. SaLES—Delivery and Acceptance.—Plaintiff sold 
defendant a large amount of lumber, part of which he 
procured from third persons, but defendant did not 
know of such fact. After inspecting the iumber, de- 
fendant told plaintiff that it was satisfactory, and 
plaintiff thereupon settled with said third persons: 
Held, that defendant was not estopped to assert that 
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the lumber was deficient in quality, though plaintiff 
would not have paid such third persons, if defendant 
had not approved of the lumber.—FLORIDA ATHLETIC 
CLUB V. HOPE LUMBER CoO., Tex., 44S. W. Rep. 10. 

109. SALE—Fraud of Purchaser—Rescission.—To au- 
thorize the rescission of a sale of chattels on the 
ground of fraud of the vendee, it must appear that the 
purchaser was at the time insolvent; that he hada 
preconceived design not to pay for the goods, or no 
reasonable expectation of being able to pay for them; 
and that he had intentionally concealed these facts, 
or made a fraudulent representation in regard tothem. 
—WILK V. KBY, Ala., 23 South. Rep, 6. 


110. SALE—Rescission by Seller—Tender.—Where a 
fraudulent purchaser of goods has made a partial pay- 
ment thereon, but has sold a part of the goods exceed- 
ing in value the payment made, and has thus rendered 
it impossible for the seller to rescind as to the entire 
purchase, such seller is not bound to return or tender 
back the payment received as a condition precedent to 
the maintaining of replevin for the goods remaining 
unsold.—JOHN V. FARWELL CO. V. HILTON, U.S. C.C., 
E. D. (Wis.), 84 Fed. Rep. 293. 


lll. SALE OF LAND—Rescission of Contract.—In the 
spring; an action by a vendee to rescind the contract of 
sale of afarm was pending, and he refused to take 
possession, whereupon the vendor rented the farm 
until fall. In the summer it was adjudged that the 
vendee could not rescind, and thereafter he brought a 
second action for rescission on the ground that the 
tenant refused to deliver possession, though prior 
thereto the vendor had assigned to him all the rents: 
Held, that he was not equitably entitled to a rescission. 
—GARBES V. ROBERTS, Wis., 73 N. W. Rep. 995. 


112. TaxaTION—Exemption —Newspaper. — Whether 
or not the publishing of a newspaper is manufactur- 
ing, within the meaning of the statute exempting man- 
ufacturing corporations from franchise taxes (as to 
which qguere),a corporation which does not own or 
operate any plant for the printing of its paper, but 
merely employs an agent to oversee the work done by 
a contracior, is not engaged in manufacturing, and is 
not exempt from the tax.—PEOPLE V. ROBERTS, N. Y., 
49 N. E. Rep. 248. 

118. TAXATION—Partial Illegality.—A tax levied in 
part for a lawful and in part for any uplawful purpose, 
but within the legal limits of the power of a city to 
make such levy, is not necessarily void in toto. -NALLE 
v. CITY OF AUSTIN, Tex., 448. W. Rep. 66. 

114. TAXATION—Power of Court of Equity.—The fact 
that the trustees of a school district whose duty it is to 
appoint a treasurer to collect a tax have been unable 
to get anyone to act in that capacity does not author- 
ize acourt of chancery,in a suit brought by a judg- 
ment creditor of the district for that purpose, to ap- 
point a receiver to collect the tax; a court of chancery 
having no power to levy or collect taxes.—GRAND 
RAPIDS SCHOOL FURNITURE CO. V. TTUSTEKES OF SCHOOL 
DIsT. NO. 29, PIKE COUNTY, Ky., 44S. W. Rep. 98. 

115. Tax SALES—Foreclosure—Right to Redeem.—One 
who, through tax sales, has purchased a mortgagor’s 
equity of redemption of an undivided interest in land, 
prior to partition thereof and foreclosure of the mort- 
gage, not having been made a party to such proceed- 
ings, has a right to redeem the mortgagor’s interest as 
it stood before such proceedings.—ALLEN v. SWOOPE, 
Ark., 448. W. Rep. 78. 

116. TRADE LABELS—Fraudulent Use — Injunction.— 
Under St. 1895, ch. 462, § 8, entitled ‘“‘an act to protect 
manufacturers from the use of counterfeit labels and 
stamps,” authorizing suits to prevent fraudulent use 
and counterfeiting of labels by “any person, associa- 
tion or union,” a voluntary trade union may bring 
such a suit.—TRACY V. BANKER, Mass., 49 N. E. Rep. 
308, 

117. TRESPASS—Surface Water.—A village corporation 
is guilty of trespass if it collects and gathers up sur- 
face water by artificial means, and unnecessarily casts 











it upon the premises of an individual in increased and 
injurious quantities, and for such injury the corpora. 
tion is liable, and in such case a witness may give an 
estimate or opinion of the damage sustained.—ROBBIng 
Vv. VILLAGB OF WILLMAR, Minn., 73 N. W. Rep. 1097, 


118. TRusTS—Resulting Trusts.—Whether a convey. 
ance toa wife, with the consent of the husband, bya 
trustee, who had held the property in trust for him, 
was an advancement, is a question of intention, though 
presumed in the first instance to be a provision and 
settlement; and hence any antecedent or contempo. 
raneous acts or facts may be received, either to rebut 
or support the presumption.—WALSTON V. SMITH, Vt, 
89 Atl. Rep. 252. 

119. TRUSTEES—Sale of Land.—A deed naming a son 
as the grantee, and providing that a certain person 
shall take possession, as trustee, with the right to sell 
for the benefit of the son, gives such person authority 
to convey the land.—WHATLEY V. OGLESBY, Tex., 448, 
W. Rep. 44. 

120. VENDOR’S LIEN—Attorney’s Fees.—A vendor's 
lien note may provide for attorney’s fees, and the judg. 
ment of foreclosure may embrace the amount due as 
such fees.—GREEN V. JOHNSON, Tex., 448. W. Rep. 6. 

121. VENDOR AND PURCHASER—Rescission.—One who 
sells land and takes notes in payment, and indorses 
the notes to a third party, who puts them in judgment, 
loses his right to rescind the sale of the land, and the 
grantee then becomes the legal owner of the land, sub- 
ject to the vendor’s lien of the holder of the judg- 
ments.—MCCLURE V. BRYANT, Tex., 448. W. Rep. 3. 


122. VENDOR AND PURCHASER—Sale of Land — Con- 
tract.—Verbal agreement that within 60 cays the vendor 
would have a patent for the land obtained, and sent 
with the deed and abstract, conflicts with the contem- 
poraneous written contract, containing an absolute 
undertaking of the purchaser to make payments at 
times designated, and the undertaking of vendor to 
furnish “good abstract and warranty deed,” and is in- 
admissible in evidence.—YOUNIE V. WALROD, Iowa, % 
N. W. Rep. 1021. 

123. WATERS—Irrigating Canals— Right of Way.—Pos 
sessory rights to rights of way for irrigating ditches, 
and the right to the use of water, may each have aD 
existence independent of the other.—ADA COUNTY 
FARMERS’ IRR. CO. V. FARMERS’ CANAL CO., Idaho, i 
Pac. Rep. 990. 

124. WILLS—Annuities.—Where a will does not charge 
annuities on the real estate, and the surplus of the 
personalty is sufficient to pay them, the realty cannot 
be applied to such payment, though the executrix 
squanders the personalty.—ALLEN V. MaTTISON, R.1, 
39 Atl. Rep. 241. 

125. WILLS—Devise Over.—Under a devise of land by 
a testator to his wife for life, remainder to his children, 
with a proviso that, “in the case of the death of any 
of my said children without living issue, my will is 
that property heretofore devised to them shall pass t0 
their brothers and sisters before named or their de- 
scendants,” the children living at the termination of 
the life estate take the absolute fee, the proviso bav- 
ing reference to a dying before the remainder take# 
effect.—LEE V. MUMFORD, Ky., 44S. W. Rep. 91. 

126. WILLS—Life Tenant and Remainder Men.—4& 
sessments for sewers and curbing are not taxes within 
the meaning of a devise for life requiring the life tea 
antto ‘‘pay all necessary taxes and repairs on the 
property,” and such assessments should be appor 
tioned between the tenant and the remainder-men.— 
CHAMBERS v. CHAMBERS, R. I., 39 Atl. Rep. 243. 

127. WILLS—Provision for Unborn Child.—A will pro 
viding that an unborn child shall have one-third of an 
estate if the widow marries either makes a provisiou 
for it, or shows that testator intended to make n0 pro 
vision for it, within Rev. St. § 2286, providing that, In 
the happening of either of such contingencies, it must 
abide by the will.—VERRINDER V. WINTER, Wis., 73 ¥- 
W. Rep. 1007. 
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